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your visit. Its fine old hospitality that won the 
favor of presidents and other personages in the 
past is more than a tradition. It is the present 
standard that makes “The Hotel of The Presi- 
dents” one of the most popular in America today. 
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On the subject of federal income taxes nothing 
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sive than the above. 1100 pages of reference lead 
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lations, Rulings, Treasury Decisions, Court Cases - 
and also the Decisions of the Board of Tax Appeals. im 
In addition to comprehensiveness there is the 
one rn uttermost simplicity of arrangement. The data 
EVERYTHING ON THE 1927 LAW arranged alphabetically like a dictionary is easily 
“ r * and promptly located. The Index takes the “‘search”’ 
The Greater Wisconsin Tax Service out of research. 

I.—Vol. 1. The Law and Compilation—Everything on Income 1922-1925 are in permanent form. The current 

Taxes as of Jan. 1, 1927, Rulings, — New ge on material is in a single cumulative Supplement, 

to be used this year. Indexed and Cross Referenced. olume . . ° 

I May Be Had Separately At $15.00 per Copy. which never piles up but always remains conven- 

II.—Vol. 2. The Income Tax Weekly Service—Current Rulings, ient. 

Regulations, ao 3 —- etc. Income Tax On Banks. Accountants, lawyers, and executives have been 

Weekly. Indexed Fully. : ° ° 

IIl.—Vol. 3. Property and Inheritance Tax. The new Inheri- i using this Service for years. 

tance Tax ‘Law, Comparative Rates for Past Years Which May i a ite ee a ON cM i a ge ee 

Affect Estates Not Yet Closed. Rulings and Interpretations, 1 { 

Annotations of Cases, Real and Personal Property. Fully Indexed. \ Income Tax Index Service, Inc., IT-12-27 | 

IV.—Consultation Privilege Allowing for Special Opinions and 9-15 Clinton St. , 

Advice on Tax Problems Arising in Our Subscribers’ — l Newark, New Jersey. Ke 
Complete a Taxes, ae and a Pisnee vend me without obligation full information concern- | E; 
Inheritance and Property Tax Only, $25.00 per Year ing I. T. I. ! Q 

The New 1927 Law ) $ 
PAPER COVERED—50 CENTS PER COPY Wy. | MIRA 55 osc, vic os ile ainin Wale vise ew eit olnco ema Saaleten tu tsealats ' 
HENRY B. NELSON, INC. a ae | 
201 UNIVERSITY BLDG. MILWAUKEE j TESS. cee eee reece weer eee eeeseeees DUSIMNCBS. wee eeceves 


























=a SS wa UllUmD! UCU UU CU 


ae mE A 


SS ee 


1] 










uet® 
} uit? " 4 


j Prerrers 



















at Chicago 
Hand-operated, 
PortableAddress- 
ograph. Prints 
Thru A Ribbon. 500 
impressions an hour. 
















$345 at Chicago 


Electrically oper- 
ated, Ribbon 
Print 2,500 im- 
pressions an hour 


100% Automatic 


Ribbon Print $1,650 
at Chicago. 7,500 
impressions an hour 


Embosses plates 
UICKER. ALL 


apitals only. 
$885 at Chicago e 





Outstanding Preference of: 





New York, N'Y. 


Manufacturers, Railroads, Banks, Insurance Companies, Public 
Utilities, Retailers, Wholesalers, Publishers, Government Depart- 
ments, Laundries, Dairies and Creameries, Clubs and Lodges, In- 
vestment Houses, Churches, Theatres, Hotels, Realtors, thousands 
of the World’s Most Successful Organizations. 


because it: 


Produces COMPLETED letters—name, address, date, salutation, body and sig- 
nature—in ONE operation—thru the same ribbon. 


Automatically selects and addresses certain messages to desired prospects or 
customers according to their business, needs, interests, etc. 


Provides semi-automatic system of Customer Control which reveals customers’ 
buying habits and helps sell them more with less costs. 

Saves time and stops errors by heading up and imprinting various office, store 
and shop records—house and factory orders—price tags, labels, etc. © 

Makes payday automatic by quickly and accurately listing employees’ names, 
numbers, rates, etc., on paysheets. Heads time cards—writes and signs 
pay checks. 

Accurately prints dividend checks in 2 colors with name, serial and check num- 
ber, date, amount and signature. Makes carbon copy. Lists dividend and 
stockholder sheets. 

Automatically heads and dates bills and statements for active accounts. Prints 
names, addresses, amounts, service dates, etc., on light, gas, telephone, 
insurance and similar bills—in duplicate, triplicate or quadruplicate. 

Simplifies routing and distribution of publications and various products. Routes 
and schedules orders thru office, store and factory. 

Attractively embosses or indents data, names, numbers, amounts, descriptions, 
etc.—in large or small face type—on metal plates, for machines, shrubs, 
cream cans, employees’ badges, etc. 


Standardizes with other office devices because it PRINTS THRU A RIBBON. 


32 Different Machines—$18 to $4,400 at Chicago 
Complete Equipments Range from $25 to $500,000 
FREE- trial Reveals Advantages— / 
Simply Check and Mail the Coupon— JS 


928 W. Van Buren St. f 







Completed Letters 7 

Dupligraph prints Chicago, U.S.A. ¢ 

pr: pt Canadian Main Office Fa 

letter in ONE catego 4 7 

operation. Signs OTe, 2 Of MAIL 


withinksignature. 
2,000 Completed 
Letters an_ hour. 
$1,850 at Chicago 


Fi WITH YOUR 
/ LETTERHEAD 


ff To Addressograph Co. 
FA 928 W. Van Buren St., Chicago 





9 Send Addressograph Sys- 
tems Man. 
rg Send FREE Booklet: “Brass 
4 Tack Results.” 
/ ‘3 pee Catalog and Price List. 
7 
7 Send Express Prepaid FREE trial Hand 
Machine. Will Return Freight COL- 


LECT unless we buy. 259-12-87 








THE NATIONAL INCOME TAX MAGAZINE - 


When Chicago Stocks 
Are Transferred 


Stock issues of 167 corpora- 
tions were on the Chicago 
Stock Exchange list July 1, 
1927. This institution was 
registrar or transfer agent 
for the issues of 93 of these 
corporations, or 55% 


CONTINENTAL 
NATIONAL BANK 


& TRUST COMPANY 


OF CHICAGO 


RESOURCES HALF A BILLION—AND MORE 

















THE NATIONAL 


INCOME TAX 
MAGAZINE 


December, 1927 Vol. V, No. 12 










IN THIS ISSUE 


General— Page 





Residence and Domicile in Connection with Income and Estate Taxes............. K. K. KENNAN 443 


Gross Evasion of Property Tax in Illinois Cause of Excessive Tax Rate..............0.00 eee ee 









Tax Law Modifications Approved by Ways and Means Committee ........... re 
Consolidation of Accounts and Consolidated Tax Returns ................... 
Supreme Court Upholds Right of Board to Review Comparatives in Special Cases............... 


Installment Sales in Their Relation to Business and Taxation.................45. Joun J. Lane 454 










‘Weetaidinar at Gis Se aa wk bet + 0 2 ov divas oo ce eerige ce sipgeeWGnyeaet BERNARD TEODOR 459 
Gift Tax Not Applicable to Gifts Made Prior to June 2, 1924........ eben eee cece eee eee eeeees 


Wisconsin Adopts Three-Year Average Basis for Computing Income Tax..............0-eeeees 





Cat DI: Gas 6 <u 56 SRS EOE E40 EEK 6 6 EERIE Ree ROAR RAED <0 cov wee oes 
Ty a TI Te 66 os GRE CREAR BR, CER CERN TRA OVEEOE E> 6 00 0 dees 


Significant Decisions of the Board of Taw Appeals, .. 2. 6.2 cccescedsscceecegecseee ve tevcccccecetes 










Kadex of V clase VFS Te ann 50 ain 00 91h 085 5 FEN eR TER ES OG eee oo ce cree 









Editor Advertising Manager 
ERIC G. LEANDER Published Monthly by HERBERT N. SUMMERS 
Chicago , xs —— Chicago 
COMMERCE) CLEARINGHOUSE\ING, 
Asst. Editor Loose Lear Seavics Division Circulation Manager 
LYMAN L. LONG THE CORFORATION TRUST COMPANY H. W. CHALLENGER 


Washington, D. C. Chicago 
















This magazine is published to promote sound thought 


: om: i comments. The editorial policy is to allow frank discussion 
in economic, legal and accounting principles relating to all 


on all Federal taxes and state income and inheritance taxes. 


Federal taxes and state income and inheritance taxes. To On this basis contributions are invited. The editors will exer- 
this end it will contain signed articles on tax subjects of cur- cise care in checking on the accuracy of data printed, but in 
rent interest, news items and reports, digests of addresses, all other respects are not responsible for the contents of the 





ks, magazine articles and pamphlets, together with editors’ articles or for the opinions of which expression is allowed. 





SUBSCRIPTION Price, $4.00 per YEAR; SINGLE Coptes, 35 CENTs. 











HeENry Herrick Bonp 
® 


Who was recently appointed by President Coolidge to succeed Charles S. Dewey 
as Assistant Secretary of the Treasury. Mr. Bond, a native of Florence, Mass., 
was graduated from Harvard Law School in 1906. He was engaged in private 
law practice in Boston until 1916, when he was appointed as income tax deputy of 
Massachusetts to organize the income tax department and administer the income 
tax law which was enacted in that year. He very capably administered the state 
income tax during the first critical years of its history. During the first six 
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Information Never Before 


Available 


For all those who need to know who men are in a 
business way and what they amount to or what their 
affiliations and interests are, or what kind of people 
the directors or partners of a firm are and their outside 
interests and sympathies—for all who need such infor- 
mation occasionally in their work the new Poor’s 
Register of Directors will prove a source of never before 
procurable data. Listing alphabetically the more than 
60,000 individuals who are directors or partners in the 
nation’s leading business institutions, it shows for each 
one his principal business and business address, all 
other companies (so far as available) of which he is a 
director or partner, and his home address. 
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2500 Pages, 9 Inches by 13 


The tremendous amount of work involved in such a compilation is shown 
by the fact that it requires a volume of 2,500 pages, 9x13 in size, to present 
this information. The directorates of more than 20,000 corporations and 
partnerships were analyzed. That the work has been done with accuracy 
and care is vouched for by the fact that it was performed by Poor’s 
Publishing Company, publishers of Poor’s Manuals (Industrials, Public 
Utilities, and Railroads-Banks-Insurance Companies) and The Corpora- 
tion Trust Company, corporate representative of the nation’s leading cor- 
porations—the two organizations which together possess the most complete 
records and greatest facilities for such a work. Innumerable uses will be 
found for this new Register by the banker, trust officer, investor, securities 
salesman, auditor, appraiser, statistician, credit man, sales director, public 
accountant, broker, or seller of any important service, equipment or mer- 
chandise, or those who need a quick source of information about men’s 
business activities, such as newspapers, hotels, etc. 
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Orders Should Be Booked Now 


Often the character of a corpora- 


tion may be judged by the connec- 
tions—or lack of them—of its direc- 
tors, as shown in Poor’s Register of 
Directors. 


A valuable side-light on a man’s 
character or credit, or ability, or pos- 
sible resources, may be obtained by 
scrutiny of his business affiliations— 
and their extent—as shown in Poor’s. 


Satisfactory business relations with 
one firm may be easily extended to 
others with whom its officers or di- 
rectors are affiliated—if those affilia- 
tions are known as they can be 
through Poor’s. 


Knowing the various interests and 
sympathies of the directors or part- 
ners as shown by their affiliations, 
will often suggest new methods of ap- 
proach to win a firm’s business—or 
will sometimes save waste of time 
and effort by indicating the futility 
of trying for certain business. 


Poor’s Register of Directors will be published an- 
nually, but for the first (1928) edition the number 
printed will have to be limited by the number actu- 
ally on order at the time of going to press. To be 
certain of a copy therefore orders should be entered 
at once. The price is $30. Use the coupon. 

THE: CORPORATION TRUST: COMPANY 
120 Seiitblads New York, N. Y. 


THE CORPORATION TRUST COMPANY, 
120 Broadway, New York, N. Y. 


Please enter my order for Poor’s Register of 
Directors of the United States, 1928 Edition, 
price $30. Bill in your usual way. 
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We Announce 


HUBBARD’S 
FEDERAL INCOME TAX LAWS 
ANNOTATED 


By F. MORSE HUBBARD (of the New York Bar) 


A monumental work of more than three thousand pages, by a lawyer experi- 
enced in Federal Income Tax Law Practice. 


The only fully annotated compilation of Federal Income Tax Laws, with 
annual cumulative supplement. 


Some Outstanding Features 


. All income tax laws enacted by Congress since 1861. 
Acts arranged in chronological order. 
Each Act treated separately, with its sections in proper 
sequence. . 
Every section of each Act fully annotated. 
Every decision, regulation and ruling in its proper place in 
the context to which it relates. 
Amendments to statutes and regulations clearly shown and 
fully explained. 
Effect of decisions and rulings on previous decisions and 
rulings clearly indicated. 
. Comparison of one Act with another made easy. 
9. Nothing but official material in the text, all editorial com- 
ment being in footnotes. 
10. Appendix containing miscellaneous statutes. 
11. Forms used under all the modern Acts. 
12. Tables and finding lists. 
13. Comprehensive topical index. 


14. Annual cumulative supplement service—always up-to-date. 


When you see HUBBARD’S FEDERAL INCOME TAX LAWS ANNO- 
TATED you will understand what we mean when we say that it is the only real 
LAWYERS’ REFERENCE BOOK on the subject. 


Write to us, or to your own law book seller, for 12-page descriptive pamphlet 
showing specimen pages of the book and stating terms of subscription. 


Ready for delivery in August. 
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Residence and Domicile in Connection with 
Income and Estate Taxes 


By K. K. KENNAN* 


HE questions “Where do you reside?” and 
“Where is your domicile?” would seem to be 
quite simple; but situations may arise in which 
even the courts are greatly puzzled to find answers. 
One hundred years ago the population of the world 
was comparatively static and questions of domicile were 
very rare. But the vastly improved 
means of communication, both by sea 
and land, which we now enjoy, to- 
gether with the advent of the auto- 
mobile and the airplane, have brought 
about a great change. In the United 
States, especially, the people are con- 
stantly in motion. Even persons of 
moderate means are enabled by the 
automobile and suburban trains to 
live at considerable distances from 
their business locations and to have 
separate abodes for summer and win- 
ter. The quaint old homesteads which 
have sheltered one generation after 
another are now chiefly interesting 
for their historical associations, or are 
being torn down to make room for 
apartments or bungalows where a 
fluctuating population may find tem- 
porary homes. All of these condi- 
tions have combined to complicate the 
question of legal residence, particu- 
larly in respect to situs for purposes 
of taxation. 
Definitions 
The two words “residence” and “domicile” may 
or may not be synonymous, according to the legal 
relations to which they refer. The writer has before 
him, in parallel columns, one hundred decisions in which 
*Of the Milwaukee Bar; sometime Tax Commissioner and 


ong en ga of Income Tax in Wisconsin; Author of Income Taza- 
n, ete. 

1As late as 1840, a noted barrister (F. Pollock) made the state- 
ment that “the question of domicile is ag little known in the 
Scottish as in the English law. It has only been recently intro- 
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the courts have held that the two words are synony- 
mous, and these are matched by an equal number of 
decisions holding that they are not. But this conflict 
of views is more apparent than real. In attachment, 
and occasionally in questions of suffrage and taxation, 
residence is applied to mere physical presence for a 
length of time without reference to 
the intention as to permanency ; while 
in questions of probate, succession, 
divorce jurisdiction, and usually in 
‘connection with election privileges 
and taxation, the same word is held 
to be equivalent to domicile. In the 
flood of new laws with which we are 
inundated every year it will be found 
that the legislators almost invariably 
use the word “residence” ard it is 
then left for the courts to decide 
whether the word was used in the 
ordinary colloquial sense of merely 
living in a place, or whether it should 
be deemed to be equivalent to the 
highly technical and strictly legal 
term, domicile. 

Many attempts have been made by 
able jurists to define domicile, but it 
is a curious fact that no definition 
which could be considered at once 
clear, compact, accurate and all-inclu- 
sive has yet been formulated. In- 

deed, many of the highest legal authorities have frankly 
admitted that “no accurate definition of domicile can 
be found or hoped for.’”? 

One of the earliest definitions in this country was: 
“The habitation fixed in any place without any pres- 
ent intention of removing therefrom is the domicile.”* 
duced and introduced for certain purposes.” 
housie v McDouall, 7 Cl. & Fin. 817. 

yea Vv. Fisher, Milward (Ir. Hecl.) 183; Whicker v. Hume, 
7 H. L. Cas. 124, 160; Westlake, Priv. Int. Law, 1st Ed., Ch. 3, 
p. 30; Vanderpool v. O’Hanlon, 53 Iowa 246; 36 Am. Rep. 216; 


Hallett v. Bassett, 100 Mass. 171; Rindge v. Green, 52 Vt. 208. 
8Putnam v. Johnson, (1813) 10 Mass. 488. 


Countess of Dal- 
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Many and various are the definitions which have been 
suggested since then, but there is none which has met 
with general acceptance. However, at the risk of seem- 
ing presumptions, the writer ventures to give his own 
“strictly home-made” definition, which, if not perfect, 
may answer the purposes of this brief article: Domi- 
cile is a word used to express the legal relation be- 
tween a person and the place which, in contemplation 
of law, constitutes his principal abode, in which he 
intends to remain indefinitely. 


Federal Taxes 


The question of a person’s residence or domicile does 
not arise so frequently in Federal as in state income 
tax administration. The Department is not so much 
concerned about the particular city or state in which 
the taxpayer claims to reside as in knowing that he 
makes a return in the proper Internal Revenue Collec- 
tion District, and that all the income properly attrib- 
utable to this country is taxed. It is assumed that most 
of the readers of this magazine are familiar with the 
various regulations and rulings which have appeared 
from time to time in reference to resident and non- 
resident aliens, seamen and American citizens abroad. 
It will be noticed that they generally refer to residence 
although in many cases it is obvious that domicile is 
meant and occasionally that word is used. 

Thus, in Art. 5 of Reg. 63, in connection with Estate 
Tax, it is said that “a resident is one who at the time 
of his death had his domicile in the United States,” 
and it is further provided that “a person acquires a 
domicile in a place by living there for even a brief 
period of time with no definite present intention of 
later removing therefrom.” “Residence without the 
requisite intention to remain will not suffice to con- 
stitute domicile, nor will intention to change domicile 
effect such a change unless accompanied by actual re- 
moval.” 

While the above is a reasonably correct statement of 
the law, there are certain respects in which the depart- 
mental rulings are somewhat at variance with the prin- 
ciples of domicile, as established by the courts of this 
country. 

For example, in the matter of aliens, it is said that 
the presumption of nonresidence may be overcome by 
proof of the filing of declarations of intent to becomé 
citizens.* But this involves a confusion between citi- 
zenship and domicile—two very difficult things. A man 
may be a citizen of this country though his domicile 
is abroad. Thousands of foreigners have taken out 
their papers for naturalization and citizenship although 
their true domiciles, to which they fully intended to 
return, were in foreign lands. Conversely, it is quite 
conceivable that a subject of a foreign power should 
acquire a domicile here, without becoming a citizen. 

Citizenship has to do with one’s political relations to 
the governing power, while domicile is a legal concept 
which has been found necessary in order to determine 
where the individual may exercise certain rights, claim 
certain privileges, and be held amenable to certain laws. 
The Federal income tax law is designed to tax the 
citizen, as such, wherever he may be found and some- 
times with no apparent reference to his domicile. Thus 


4Reg. 65, Art. 313. 
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it has been held that “the right of a non-resident alien” 
* * * “to personal exemption for dependents is con- 
tingent primarily on his citizenship.”® It has also been 
said that “one who comes to the United States for a 
definite purpose, which, in its nature may be promptly 
accomplished, is a transient; but if his purpose is of 
such a nature that an extended stay may be necessary 
for its accomplishment, and to that end the alien makes 
his home temporarily in the United States, he becomes 
a resident, though it may be his intention at all times 
to return to his domicile abroad when the purpose for 
which he came has been consummated or abandoned.’’* 

The broad powers which the Federal authorities have 
assumed in respect to taxation are clearly set forth in 
a recent case where the United States Supreme Court 
said : 

The basis of the power to tax * * * was not, and cannot 
be made dependent upon the domicile of the citizen, that being 
in or out of the United States, but upon the relation as citizen, 
to the United States and the relations of the latter to him as 
citizen. The consequence of the relations is that the native citi- 
zen who is taxed may have domicile, and the property from 
which his income is derived may have situs in a foreign country 


and the tax be legal—the government having power to impose 
the tax.” 


That was said in a case where an American citizen, 
domiciled in the City of Mexico and deriving his in- 
come from property in Mexico, was held liable to the 
Federal Income Tax. In like manner a citizen of the 
United States domiciled in the Philippines and receiv- 
ing his income wholly from property and investments 
there was held to be subject to the tax.® 


Length of Residence 


It must not be inferred from the fact that so much 
depends upon citizenship that this is the sole test of 
liability to Federal income taxation. It will be remem- 
bered that, in connection with non-resident aliens and 
seamen, one of the criteria of residence is a “showing 
that his stay in the United States has been of such an 
extended nature as to constitute him a resident.”® If 
the word “resident” is there used as synonymous with 
domicile, the rule laid down is not in harmony with 
a long line of decisions in which it has been held that 
a domicile cannot be acquired by mere residence, no 
matter how long continued, if the animus revertendi 
persists.° In an early English case it was said that 
“a person may live fifty years in a place and not ac- 
quire a domicile, for he may have had all the time an 
intention to return to his own country.’’? It is per- 
haps unfortunate that the Regulations did not prescribe 
a definite period, for as Dr. Lushington said in a noted 
English case: 
~ 80. D. 346; C. B. 1919, p. 163. 

6Reg. 69 (T. D. 3922)’ Art. 311. 

7000k v. Tait, (1924) 265 U. S. 47 (T. D. 3594) and see U. 8. 
v. Bennett, 232 U. S. 299, where the distinction between the lim- 


ited powers of the states and the broad powers of the Federal 
government are clearly shown. 


8Cotterman v. U. 8., (June 14, 1926) Court of Cl. (T._ D. 
3896). And so in the Panama Canal Zone 1 Int. Rev. Bul. 


o. 43. 
sone 62, Art. 312; Reg. 69, Art. 313 (1); (T. D.’s 3155 and 
10Moorhuuse v. Lord, 10 H. L. Cas. 272; Munro v. Munro, 7 
Cl. & Fin. 842 (absence of 8 years); Winans v. Atty. Gen., 73 
L. J. K. B. (N. S.) 613, (27 years) ; Shaw v. Jackson, 92 Conn. 
345, (3 years); Palmer v. Hampden, 182 Mass. 511, (3 years): 
Know v. Waldoborough, 3 Greenl. (Me.) 455, (5 years); Dupuy 
v. Wurtz, 53 N. Y. 556, (11 years); Matter of Glover, 4 Redf 
(N. Y.) 82, (12 years). But comtra, Matter of Hawley, 
(N. Y¥.) 533, (7 years), and Weston v. Weston, 14 Johns. (N. Y.) 
428, (10 years). 


11Bremer v. Freeman and B., (1856) Deane & Swabey, 192. 
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It would be a dangerous doctrine to hold that mere residence, 
apart from the consideration of circumstances, constitutes a 
change of domicile. A question which no one could settle 
would immediately arise, namely, what length of residence 
should produce such consequence. It is evident that time alone 
cannot be the only criterion.!* 


Moreover, the quotation above from Art. 312, Reg. 
62, and the further statement in Art. 311, Reg. 65 
(T. D. 3640) to the effect that a non-resident alien 
who is temporarily in this country, becomes a resident 

“though it may be his intention at all times to return 
to his domicile abroad, when the purpose for which he 
came has been consummated or abandoned,” are hardly 
consistent with Art. 5, Reg. 63, where it was said that 
“residence without the intention to remain will not suf- 
fice to constitute domicile.” The only way in which 
these apparently conflicting utterances can be reconciled 
is to assume that the word residence is sometimes used 
by the Federal authorities as referring to mere physical 
presence in a place, and at other times in the strictly 
technical sense of domicile. Indeed, it is not altogether 
easy to discover exactly where our Federal revenue 
officials draw the line as to liability to income tax. 
When the distinguished editor of the London Daily 
Express, Mr. Blumenfeld, was in this country a few 
weeks for the purpose of buying a large amount of 
machinery, he was refused income-tax clearance papers 
on the ground that he had received some compensation 
for newspaper articles while here, and it was proposed 
to prorate his salary for the short time he was in this 
country. Although it was evident that Mr. Blumen- 
feld was not a citizen or resident of this country, but 
merely a transient, and it was not shown whether his 
articles were for American or English newspapers, and 
in spite of the vigorous protest of the American Manu- 
facturers’ Association, Secretary Mellon held him liable 
for tax on income received for the newspaper articles 
under Sec. 213 (c) (3), Law of 1921.%% 

In contrast with this decision we might mention the 
case of an American who went to England in 1912 and 
remained there most of the time for five years, his in- 
come being chiefly, but not wholly, derived from Ameri- 
can sources. He was held not to be a “person residing 
within the United Kingdom” and therefore not charge- 
able with the income tax; but he was held liable to the 
super tax on income in excess of £2500.* 


National Domicile 


A well-known authority on the subject has sug- 
gested a classification of national, quasi-national and 
municipal domicile according to whether the ques- 
tion arises between countries, states or minor po- 
litical subdivisions.**> But this classification is not uni- 
versally accepted and there are those who maintain 
that questions of domicile can only arise in international 
relations.*® 

At any rate it is evident that the problem of national 
domicile is the one with which the Federal authorities 
will mainly have to deal in administering the income 
tax law, and in this field the precedents which have 
been established by the English courts are likely to be 
largely followed. The only domicile recognized in 


12Hodgsow v. DeBeauchesnée, 12 Moore P. C. 285. 

13Amexa News, June 10, 1922. 

14Crane v. Commis. sioners, 7 Tax Cas. (Eng.) 316. And see 
Brooke v. Commissioner, 7 Tax Cas. 261. 

15Jacobs on Dom. §77. 
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England is national domicile, and the only income tax 
is that of the United Kingdom.'? Naturally many of 
the most interesting cases which have arisen under the 
English law have had to do with the legal residence of 
seafaring men and persons engaged in foreign trade. 
It would lead too far to attempt to review these deci- 
sions as they are found in the twelve volumes of the 
“Tax Cases’; but the general rule as to seamen was 
stated in an early case as follows: 

“A residence, according to the ordinary meaning of the word, 
must be a residence on shore, a dwelling place on land, and the 
only dwelling place on land which this appellant has is in 


Glasgow, where as I said before, he dwells when at home and 
where his wife and children dwell when he is at sea.’”2® 


It has been thought worth while to mention this case 
because it is somewhat at variance with Reg. 65, Art. 
312, where our Internal Revenue Department lays down 
the very novel proposition that “Residence may be es- 
tablished on a vessel regularly engaged in coastwise 
trade.” So far as we can learn after considerable 
search, this proposition has never been announced by 
any court. Perhaps the nearest approach to it in this 
country was in the Matter of Collins,*® where it was 
held that a person who lived with his wife on board a 
lighter, moored along a pier in East River, acquired 
thereby such connection between himself and said pier 
as to become a resident of the election district in which 
the pier was located. 

In the Scottish case of “Captain X’”?° it appeared 
that he was appointed to the command of a certain 
ship in September, 1875, and shortly thereafter he 
married and his wife went with him on the ship and 
continued on shipboard until March, 1879, when she 
visited relatives in Scotland for a considerable period. 
Whenever Captain X came to. port he lived in tem- 
porary lodgings:on shore. His father was dead and 
his aged mother lived at Dundee, Scotland, and was 
supported by him. 

Upon the question of whether he was resident in 
Great Britain for the years in question or merely tem- 
porarily absent the court said: 

It appears to us that he was not in either of these positions. 


He not only has no house or dwelling place of his own but he 
had no home in the house of any other person. 


He was held not liable to the income tax, but the 
decision is somewhat out of line with the general rule 
that every person must have a domicile somewhere and 
the last permanent domicile persists until a new ‘one is 
definitely acquired. There is no intimation that the 
court considered the domicile to be on the ship. 

A Strange Case 


Among the many peculiar and unusual cases with 
which the courts have had to deal in connection with 





16Thus in re Norton, (1916) 159 N. Y. Supp. 619, Fowler, 
Surrogate, makes the statement that “The term ‘domicile’, taken 
strictly, means at the present day international domicile.” * * * 
“Domicile is not a term of the common law strictissimi juris. 
It is a term of the public law, and, without reference to public 
law, it has no sensible significance.” On the other hand, how- 
ever, it is usually considered that domicile or residence may 
include a single spot or a wide area. Each of these words may 
be applied either to a house, a precinct, a ward, a county, or a 
ee ol ener v. Munter, 80 Md. 518; 27 L. R. A. 330; 

17“An English subject is domiciled in every part of England.” 
— Cc. B. In re Capdevielle, 2 Hurlst. & Colt. (BEng.) 9865, 

18]n 4 Young, Master Mariner, (1875) 1 Tax Cas. 57. 

19(N, Superior Court, Sp. Term) 64 How. Pr. 63, but eontra 
Esker v. Ycoon, 5 Ohio Dec. 573; 6 Am. Law Rec. 694. 

20“Cases of Opinion of the Law Officers in Scotland, ” (1880) 
App. to Vol. 5 Tax Cas. 5. 


















































































































































domicile, that of Bayard Brown v. Burt** deserves a 
conspicuous place. The facts of the case may be 
briefly outlined as follows: 

- The original domicile of Mr. Brown was in New 
York City and he was reptted to be a millionaire. He 
bought a yacht and cruised for some time in the Medi- 
terranean and afterwards he purchased a much larger 
vessel (1000 tons) which he christened “Valfreyia” and 
which had been built for King Edward while he was 
Prince of Wales. In 1889 he sailed with this yacht 
to the estuary of the River Colne in Essex and anchored 
the yacht in tide-water. He had a crew of about eigh- 
teen men, flew the American flag and kept up steam 
at all times ready to lift anchor and depart at an hour’s 
notice. The only village within several miles where 
provisions could be procured was Brightlingsea, and 
it is refreshing to know that among the provisions and 
necessaries there was included an ample stock of “spirits 
and wines required by the appellant for the use of him- 
self and his crew and any other persons who might 
happen to come on board.” 

So far there is nothing very remarkable about the 
circumstances, but our credulity is tested when we learn 
from the evidence that these conditions were maintained 
for over twenty years, the owner of the yacht living 
there with his crew of eighteen men who observed the 
regular ship discipline as to watches, care of machinery, 
etc., both owner and crew apparently quite content with 
their situation. In 1909 Mr. Brown was notified of 
an assessment of income tax made against him of 
£10,000, from which assessment he appealed. Upon 
the hearing in the High Court of Justice it was argued 
in behalf of Mr. Brown that the yacht was within the 
jurisdiction of the Admiralty Court of the United 
States ; that it was maintained in tidal-waters ; and that 
during all the time that it had been there had been kept 
in condition to depart upon an hour’s notice. The fur- 
ther argument was made that “the ship flying the 
American flag, being owned by an American citizen, 
not being on the British register, is really to all intents 
and purposes a portion of American territory and there- 
fore not part of this realm, and not a place which can 





21(In the High Court of Justice K. B. Div., March 30, 1911) 
| i Cas. 667; 27 Times L. R. 363 and (C. A.) 27 Times L. R. 






Gross Evasion of Property Tax in Illinois 
Cause of Excessive Tax Rate 


AX rates in the state of Illinois are three times as 
high as they need to be, due to failure to list and 
inequalities in assessing property of all kinds, particu- 
larly intangible property,. it is charged in a recent re- 


port of the National Industrial Conference board, New 
York. 


Pointing out that the tax burdens of those whose 


entire property is reached by the tax collector, the sur- 
vey states: 


While figures for the country as a whole are not now 
available, it is significant that the total of assessed values of 
all taxable property, tangible and intangible, was only $124,- 
616,675 in 1922, whereas the United States census bureau’s 
estimate of the total taxable tangible property in that year 
was $300,298,043,000. The total assessed value of taxable 
real property and improvements in the same year was $92,- 
269,378,000, while the census bureau’s estimate of such prop- 
erty was $176,414,444,000. 
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be contemplated by the owner of the ship as being his 
residence in the sense of a residence in England.” In 
support of this contention, the opinion of the court 
In re Young, cited above, was relied upon. 

For the Crown it was argued, “that it does not make 
any difference that a man’s house is not a house which 
stands by the action of gravity upon land but is a 
house which is supported by the action of buoyancy 
upon water.” “If a man has a home which is within 
the United Kingdom—and it is not disputed that this 
port is within the United Kingdom—then I submit he 
is within the scope of the Income Tax Act.” 

The court sustained the tax and it might be sup- 
posed that Mr. Brown would thereupon utilize his ex- 
tensive facilities for going to sea and leave for some 
more hospitable port, but he did not do so. He con- 
tinued to keep up steam and fly the American Flag, 
remaining in the same location for a period of nearly 
37 years or until his death, at the age of 74, on the 8th 
of April, 1926. 

Mr. Brown was an unmarried man and had made 
his will some fifty years previously in favor of his cou- 
sins, all of whom had died during that period except 
one, Mr. Robert Fulton Cutting, a New York financier. 
At the time of his death the London papers were filled 
with accounts of his eccentricities and it was said that 
he had given away during his long residence upon the 
yacht more than a million and a half dollars. His 
yacht would be surrounded daily by swarms of row- 
boats from the nearest village and if he was good- 
humored he would throw out money to the people in 
the boats. If he happened to be ill-natured he would 
amuse himself by pelting the people with pieces of coal. 
In spite of his numerous eccentricities, he was ex- 
tremely shrewd in his speculations and managed to 
treble his large fortune during the time he lived upon 
the yacht by speculations in Wall Street, carried on 
under his directions from London. 

The reporters of the London papers, on the occasion 
of Mr. Brown’s death, wove many fanciful stories about 
the “Mystery Yacht” and its owner, but from a legal 
standpoint the case is without precedent and likely to 
always remain so. It appears to be the only case which 
holds that one may acquire a residence for purposes of 
taxation while living upon a yacht. 





The board points out that if all, instead of half, of 
the country’s taxable wealth were assessed, taxes might 
be cut by as much as 50 per cent. The hardship on will- 
ing taxpayers, particularly widows and orphans, whose 


assets are revealed through probate court proceedings, 
is stressed. 


Inequalities in assessment, the board finds, are due 
to the inability of local assessors to realize the ele- 
ments of value in the property to be assessed, and be- 
cause of favored treatment to certain landowners, in- 
dustrial concerns and others. 


Underassessment, a time-honored tradition in tax ad- 
ministration, in itself would be harmless. if all property 
were underassessed to the same degree. It is the in- 
equalities in the practice of underassessment that cause 
hardships to some who must pay for the immunity en- 
joyed by others. 


























cr ~~ VW 


7 ee ee ee od 


5 Wee PrP eee eC 


_— = hl]wZw ' . —_— 


eee Ww S| 


Tax Law Modifications Approved by 
the Ways and Means Committee 


The bill to be presented to the House of Representa- 
tives by the Ways and Means Committee had not been 
completed when this number of the magazine went to 
press. Herewith is presented a summary of the agree- 
ments reached by the Committee, as announced from 
day to day during the progress of its deliberations. It 
is probable that some variations from the initial agree- 
ments will be revealed in the final draft of the bill. 


CTION taken by the Ways and Means Commit- 
Ae in the matter of revision of the income tax 
law indicates that the more difficult phases of sim- 
plification will be deferred for at least another two years. 
The Committee adopted as the basis 
of its changes in the arrangement of 
income titles, the recommendations 
made in Volume II of the report of 
the Joint Congressional “Committee 
on Internal Revenue Taxation, which 
provide for a less complex and more 
orderly presentation of the tax law 
requirements. 

The earned income credit provision 
of Section 209 of the Revenue Act 
of 1926 was the first one up for con- 
sideration. After the receipt of esti- 
mates as to the loss which might re- 
sult from the recommendations of the 
Joint Committee, it was voted to leave 
this section of the statute unchanged. 
It appears to be the prevailing opinion 
of the Ways and Means Committee 
that as this section of the law is bet- 
ter understood by the taxpayer, the 
difficulties which have been found in 
its administration will be eliminated. 

The Joint Committee’s recommen- 
dation that no change be made in the 


the corresponding treatment of capital 
losses was approved. 

With reference to Section 220, the Joint Commit- 
tee made the following recommendation: 

Allow the corporation a deduction in computing net in- 
come equal to, say, 20 per cent of the excess of dividends 
paid over dividends received, the deduction in no case to be 
more than, say, 25 per cent of the corporation’s taxable net 
income before such deduction. In the computation no ac- 
count should be taken of stock dividends. 

The Ways and Means Committee voted, however, to 
retain Section 220, but added a new classification for 
personal holding corporations and made provision for 
special treatment for this class. Chairman Green’s oral 
explanation of the new proposed feature, made to the 
United States Daily, follows: 

Personal holding corporations are to be subjected to a 
tax of 25 per cent on their net income if they retain 30 per 





Wm. R. Green, M.C. 
method of taxing capital gains and Chairman, Ways and Means Committee and in any case in which he finds that obli- 


Joint Congressional Committee on 
Internal Revenue Tacation. 


cent or more of their net income for the taxable year. De- 
ductions would be authorized for dividends actually de- 
clared during the year and for Federal income taxes. In ar- 
riving at the amount of the tax to be levied no account is to 
be taken of-stock dividends. 


For the purposes of the new provision a personal hold- 
ing corporation would be defined as: Any corporation in 
which 80 per cent or more of the voting stock, exclusive of 
stock of limited earning capacity and exclusive of stock re- 
deemable on less than 30 days’ notice is owned directly or 
indirectly by 10 individuals or fewer; and any corporation 
which derives 80 per cent or more of its gross income from 
rent, royalties, interest, dividends, or sale of securities (ex- 
cept in the case of a dealer in securities). Also any corpo- 
ration in which the right to receive dividends is vested in 10 
persons "or fewer, and in which 80 pér 
cent or more of its income is derived 
from the sources mentioned. 

The installment sales recommenda- 
tions of the Joint Committee were 
adopted after an amendment propos- 
ing that the installment method of 
reporting income may not be used 
unless less than 40 per cent, instead 
of 25 per cent, of the total price has 
been received in initial payments. The 
recommendations of the Joint Com- 
mittee are as follows: 


No retroactive legislation should be 
attempted in regard to installment sales 
except to validate settlements made un- 
der regulations in force at the time of 
settlement. 

The 25 per cent limitation on the pur- 
chase price should be retained in case of 
casual sales and sales made by dealers 
in real property. 

Specific authority should be granted 
to the Commissioner to determine the 
taxable income on the basis of applying 
receipts against the basis of property 
sold until that basis has been recovered, 
and tax all further receipts as iricome 


gations received on the sale have no fair 
market value determinable with reason- 
’ able certainty by the application of stand- 
ards customarily accepted in business practice. 

The Joint Committee made its recommendations after 
full consideration of the criticisms which have been 
made of the operation of the installment sales provi- 
sions of the statute. 

Favorable action was taken on the Joint Commit- 
tee’s recommendations with reference to consolidated 
returns, which are that: 

The statute should be so framed as to treat affiliated cor- 
porations the same as separate corporations, except as to 
the right to offset the operating loss of one corporation 
against the gain of the other in the same taxable year. 

Class B affiliations (the class in which 95 per cent of the 
stock of two or more corporations is owned by the same 
interests) should be abolished. 
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Some slight modification of the above recommenda- 
tions are announced as probable before incorporation 
in the tax bill, to conform with a suggestion made by 
the Treasury Department. 

In conformity with the’recommendation of the Joint 
Committee, Section 280, taxing transfers of property, 
was voted out of the Ways and Means Committee bill. 

The following recommendations of the Joint Com- 
mittee applicable to the bar of the Statute of Limita- 
tions have been approved: 


Any payment of internal revenue tax should be considered 
as an overpayment if the assessment was made after the period 
of limitations had run on assessments, or if it was paid after 
the period of limitations for collection by distraint or proceed- 
ing in court had expired. The rule should be applied regardless 
of the manner of collection and whether payment was un- 
der duress or threat, on demand or voluntary. An exception 
to the above general rule should be made in the case of 
amounts collected under judgment of a court or under a 
final decision of the Board of Tax Appeals, or an amount 
paid under a Section 1106 (b) agreement. Claims and suits 
for refund or credit of the overpayment (as above defined) 
should be filed within the applicable period of limitations. 
The rules above stated should he applied in the case of all 
such overpayments made after February 25, 1926, and any 
credit or refund coming within these rules which has been 
disallowed by the Commissioner or the Board of Tax Ap- 
peals or any court between the date of the 1926 Act and the 
new act on account of Section 1106 (a) of the 1926 Act, 
should be promptly allowed. 

Any refund to the taxpayer after the period for filing 
claims should be recovered by the United States unless claim 
for refund was filed by the taxpayer before the expiration 
of the period of limitation for filing claims. Any amount 
refunded after the expiration of the period for filing suit 
therefor by the taxpayer, should be recovered by the United 
States its suit was not brought within the period. An 
exception to the general rule above stated should be made 
in the case of amounts refunded as a result of a judgment 
of a court or on a final decision of the Board of Tax Ap- 
peals, or of an agreement made under Section 1106 (b). 
The right of recovery should be exercised by suit to be 
filed within two years after the making of such refund. 

As to amounts paid by the taxpayer before the expiration 
of the period of limitations on collections by the Govern- 
ment, no refund or credit should be allowed unless the 
amount paid is in excess of the correct tax. If the taxpayer 
within the proper period brings suit for a refund, the Gov- 
ernment should have the right, if it can prove that a de- 
ficiency is owing for the taxable year or years in question, to 
obtain judgment therefor. 

The United States should not collect any deficiency unless 
the amount already paid is less than the correct tax. In 
any proceedings before the board or in the courts by the 
Government to collect additional taxes, the taxpayer should 
be permitted to obtain a judgment or order for any refund 
or credit in his favor. 

_ The proposed tax bill incorporates the recommenda- 
tions of the Joint Committee as to the basis for com- 
puting gain or loss on an executors’ sale, which are: 

The basis for gain or loss on an executor’s sale should 
be the value at the decedent’s death of the property sold. 
Consideration should be given to making this rule retro- 
active in so far as it may be practicable to do so without 
hardships to taxpayers or undue loss of modified on appeal. 

In the interests of uniformity the same rule should be 
applicable in determining gain or loss on the sale of property 
by a beneficiary or other person acquiring the same by be- 
quest, devise, or inheritance. 

Section 1106 (b), governing closing agreements, will 
be modified, according to announced agreement by the 
Committee, so as to permit the execution of agreements 
thereunder as soon as the settlement in a given case 


has been reached between the Government and the tax- 
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payer, without waiting for the assessment and collec- 
tion of the amount of tax due (if any), the actual 
making of an abatement, refund, or credit, or the de- 
termination in detail of interest or penalties. Provi- 
sion would be made also that agreements under Section 
1106 (b) shall not be restricted to years for which 
original or additional taxes are determined to be due 
or unpaid. These changes were recommended by the 
Joint Congressional Committee. 

The committee approved the suggestion of the Joint 
Committee that deduction of estate and inheritance 
taxes be allowed estates in computing net income in all 
cases unless the beneficiary can show that he actually 
paid the tax and that he was under liability to make 
such payment. Under the present regulations the deduc- 
tion is taken by an estate or by the beneficiary accord- 
ingly as it imposed on the right to receive or the right 
to transmit. The distinction is regarded as much too 
technical and almost unworkable. 

Approval was given to fixing of the compensation of 
persons in the Internal Revenue Service, appointed un- 
der the civil service laws. This provision of the pro- 
posed bill provides for 23 assistants to the General 
Counsel of the Internal Revenue Bureau who may be 
given a compensation of not exceeding $7,500, with- 
out regard to the classification act. 

The average salary now is between $4,500 and $5,000 
while only three are getting in excess of $6,000. The 
provision also provides that 26 men in the Internal 
Revenue Bureau, in administrative technical positions 
as officials and employees may receive not exceeding 
$7,500 a year and that 50 others may receive not to ex- 
ceed $6,000 irrespective of the classification act and 
all of these being persons in the service under the civil 
service law. : 

Under another agreement as to proposed features 
of the tax law a taxpayer who has a hearing before a 
division of the Board of Tax Appeals is precluded 
from demanding a second hearing before the entire 
board. Another provision in effect states that the Board 
may decide cases on the record presented to it without 
being required to go outside the record to conduct in- 
vestigations of its own. 

On the question of double taxation of some items 
where a change is made from the accrual to the in- 
stallment method of reporting income, under Section 
1208, the Committee decided that all cases originating 
prior to 1920 shall be subjected to double taxation. 
All cases subsequent to 1920 and prior to the act of 
1926, during which period regulations providing for 
only single taxation were in effect, will be subjected 
to only a single tax. 

All cases subsequent to the 1926 act will be subjected 
to double taxation, with the exception that no amended 
returns will be permitted to apply to back taxes unless 
filed before Nov. 1, 1927. All changes from accrued to 
installment basis in the future will be subjected to 
double taxation, but no amendments can apply to past 
returns. 

Changes in the Rate Structure 

The Ways and Means Committee bill will provide 
for tax rate changes resulting in a reduction of revenue 
estimated at from $235,000,000 to $249,000,000. Be- 
(Continued on page 476) 
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Consolidation of Accounts and 
Consolidated Tax Returns 


By LupLow S. SmytTH* 


porations,” Section 240 of the various revenue 

acts lays down certain conditions under which 
consolidation is permissible. Those conditions may be 
placed under two classes, namely : 

(1) Conditions governing consolidated tax returns 
of domestic corporations which are affiliated through 
stock ownership. 

(2) Conditions governing the consolidation of ac- 
counts of related trades or businesses which are owned 
or controlled by the same interests. 

It is the purpose of the present article to consider 
especially the provisions of the tax laws which relate 
to the second class, namely, the con- 
solidation of accounts, and the various 
interpretations in regard to same. 


LU) sons the heading “consolidated returns of cor- 


Meaning and Purpose of 
Consolidation 


The consideration of the meaning 
and purpose of consolidation is in 
point in view of the fact that today 
there is only one flat rate of tax upon 
corporations. 

The following extract from the de- 
cision of the Board of Tax Appeals 
in the case of Gould Coupler Com- 
pany (5 B. T. A. 499) sets forth the 
principle of consolidation as applied 
to its meaning and purpose: 

Much controversy has arisen over what 
was meant by the term “consolidated re- 
turn,” and there are current two conflict- 
ing points of view. One, commonly 
referred to as the “legal theory” main- 
tains that “consolidation” is a matter of 
procedure, and the consolidated invested 
capital and net income should be the sum of 
the amounts of invested capital and net in- 
come separately computed for each of the several affiliated cor- 
porations. Under the other, known as the “accountants” or 
“economic unit” theory, all inter-company transactions and 
relationships are eliminated, and a resulting balance sheet 
and profit and loss statement is obtained which shows the 
situation as though it were a single business. * * * Provi- 
sions with respect to affiliations and consolidations were in- 
corporated into the Revenue Act of 1918 in Section 240 
thereof. That section changed the definition of affiliation and 
made the filing of consolidated returns mandatory, btit the 
underlying principle expressed in Articles 77 and 78 (Revenue 
Act of 1917) was adopted. This is shown by the report of 
the Finance Committee on the Revenue Bill when it was 
before the Senate, which contains the following explanatory 
statement: “Provision has been made in Section 240 for a 
consolidated return in the case of affiliated corporations for 
purposes both of income and profits taxes. A year’s trial 
of the consolidated return under the existing law demonstrated 
the advisability of conferring upon the Commissioner explicit 
authority to require such returns. So far as its immediate 
effect is concerned, consolidation increases the tax in some 
cases and reduces it in other cases, but its general and per- 
manent effect is to prevent evasion which cannot be success- 





*Of Peat, Marwick Mitchell & Co., accountants and auditors. 
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fully blocked in any other way. Among affiliated corpora- 
tions, it frequently happens that the accepted inter-company 
accounting assigns too much income or invested capital to 
Company A and not enough to Company B. This may make 
the total tax for the corporation too much or too little. If the 
former, the company hastens to change its accounting method; 
if the latter, there is every inducement to retain, the old 
accounting procedure, which benefits the affiliated interests, 
even though such procedure was not originally adopted for 
the purpose of evading taxation. As a general rule, there- 
fore, improper arrangements which increase the tax will be 
discontinued while those which reduce the tax will be re- 
tained. Moreover, a law which contains no requirement for 
consolidation puts an almost irresistible premium on a segre- 
gation or a separate incorporation of activities which would 
normally be carried as branches of one concern. Increasing 
evidence has come to light demonstrating 
that the possibilities of evading taxation 
in these and allied ways are becoming 
familiar to the taxpayers of the country. 
While the committee is convinced that the 
consolidated return tends to conserve, not 
to reduce, the revenue, the committee rec- 
ommends its adoption not primarily because 
it operates to prevent evasion of taxes or 
because of its effect upon the revenue, but 
because the principle of taxing as a business 
unit what in reality is a business unit is 
sound and equitable and convenient both to 
the taxpayer and to the Government.” It 
will be observed that the Finance Com- 
mittee recommended the adoption of Sec- 
tion 240 because, as it states, the princi- 
ple of taxing as a business unit what 
really is a business unit is sound and 
equitable and convenient. As pointed out 
above, one of the respects in which this 
section differs from Articles 77 and 78 
is that it prescribes as the basis of affili- 
ation control of the stock, without regard 
to the kind of business the different cor- 
porations may be engaged in or what 
their other relations to each other may 
be. The test is unity of control of sub- 
stantially all of the stock, it being appar- 
ent that such control would enable the 
“unit” to make inter-company arrangements affecting the 
invested capital or net income of the separate members. 
* * * Section 240 provides that the taxes shall be com- 
puted as a unit—not as an aggregate—and upon the basis 
of a consolidated return. The verb “to consolidate’ means 
more than to add together; it means to weld into one 
things that previously were separate. It is derived from 
the Latin verb consolidare, “to make firm or solid.” The lan- 
guage of Section 240 and its legislative background show 
that Congress used the word “consolidated” in the sense of 
“unified”; there is nothing to indicate they used it in the 
sense of “summarized.” The word “consolidated” had become 
current in accounting nomenclature to describe balance sheets, 
profit and loss statements and income statements of a group 
of companies connected with each other by control of stock 
holdings. Such statements are used in business to show the 
financial conditions or earning power of an undertaking thus 
constituted after eliminating all the relations of the con- 
stituent companies one to another. The consolidated balance 
sheet represents the ultimate financial position of the group 
to the outside world after the elimination of the inter-company 
relationships. In the light of the genesis of Section 240, the 
object sought to be attained, and the sense in which the word 
“consolidated’ is used in accounting practice, we are led to 
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the conclusion that Congress intended to require consolidated 
returns of net income and invested capital arrived at by con- 
structing a single composite invested capital for the group 
from which duplications and inter-company obligations would 
have been eliminated, and ope statement of net income based 
on a profit and loss statement from which would have been 


eliminated all inter-company losses, profits and other transac- 
tions affecting income. (Italics ours.) 


From, the above opinion it is clear that consolidation 
as a basis for filing one tax return for affiliated cor- 
porations means unification and that the underlying 
purpose of such consolidation is to tax as a unit a 
business which in effect is a business unit, or as 
Article 631, Regulations 69, interpreting the Revenue 
Act of 1926, states: 


Consolidated returns are based upon the principle of levy- 
ing the tax according to the true net income of a single enter- 
prise, even though the business is operated through more than 


one corporation. 

It should be borne in mind, however, that the de- 
cision in the Gould Coupler Company case related to 
1918, a year in which invested capital was involved. In 
other words, tax rates in that year might readily vary 
through inter-company dealings and accounting prac- 
tices, but with the elimination of profits taxes, and 
the adoption of one uniform tax rate, the shifting of 
profits through inter-company dealings would not alter 
materially the total tax to be paid by the affiliated group 
but only the amount of tax payable by one corporation 
or the other. This emphasizes all the more strongly 
the underlying principle of consolidated returns as 
viewed by Congress in enacting the various revenue 
laws, namely, to levy the tax on the true net income 
of a single enterprise. It is clear that the effect of 
consolidated returns upon revenue to the Government 
is now, and has been since 1922, secondary, and one 
might almost say immaterial. 


Consolidation of Accounts 


Having discussed the general principles governing 
consolidation, the specific provision included in Section 
240 of the Revenue Acts of 1921, 1924 and 1926, 
which relates to the consolidation of accounts, will be 
considered. Section 240 (d) and Section 240 (f) of 
the Revenue Acts of 1924 and 1926 contain in final 
form the provision for the consolidation of accounts. 
That subdivision reads as follows: 


In any case of two or more related trades or businesses 
(whether unincorporated or incorporated and whether organ- 
ized in the United States or not) owned or controlled directly 
or indirectly by the same interests, the Commissioner may 
and at the request of the taxpayer shall, if necessary, in order 
to make an accurate distribution or apportionment of gains, 
profits, income, deductions, or capital between or among such 
related trades or businesses, consolidate the accounts of such 
related trades or businesses. 


In the first place it should be noted that Congress 
did not merely say “the taxpayer shall consolidate the 
accounts of such related trades or businesses,” but that 
“the taxpayer shall, if necessary, in order to make an 
accurate distribution cr apportionment of gains, profits, 
income, deductions, or capital between or among such 
related trades or businesses, consolidate the accounts,” 
etc. The insertion of the conditions surrounding a 
consolidation of accounts has caused some confusion 
as to the exact meaning and intent of the above quoted 
provision of the law. This confusion has been aggra- 
vated by the fact that there is no one general ruling 
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as to Section 240 (d) but only rulings in particular 
cases, from which inferences might be drawn. As a 
result of this confusion as to meaning there have arisen 
two extremes of interpretation, namely: 

(1) Consolidation of accounts is merely a means 
whereby certain or particular items of income, etc., 


may be re-apportioned among the various entities of a 
related enterprise. 


(2) Consolidation of accounts is in effect the same 
as a consolidated return. 


These two interpretations may be discussed sepa- 
rately. With respect to the first interpretation it may 
be said that it arose primarily from what might be called 
the legislative background surrounding the introduction 
in the 1921 law of the provision for the consolidation 
of accounts. In explaining this new provision the 
House Committee on Ways and Means said: 


Subsidiary corporations, particularly foreign subsidiaries, 
are sometimes employed to “milk” the parent corporation, or 
otherwise improperly manipulate the financial accounts of the 
parent company. To prevent this abuse, Section 240 would 
give the Commissioner of Internal Revenue power to con- 
solidate the accounts cf two or more related trades or busi- 
nesses solely for the purpose of making an accurate distribu- 
tion of gains, profits, income, deductions or capital and not 
for the purpose of computing the tax on the basis of the 


consolidated return. (House Report No. 350, 67th Congress, 
Ist Session, Page 14.) 


The Senate Committee on Finance said: 


A new subdivision is added to this section giving the Com- 
missioner power to consolidate the accounts of related trades 
or businesses owned or controlled by the same interests, for 
the purpose only of making a ccrrect distribution of gains, 
profits, income, deductions or capital, among the related trades 
or businesses. This is necessary to prevent the arbitrary shift- 
ing of profits among related businesses, particularly in the 
case of subsidiary corporations organized as foreign trade cor- 


porations. (Senate Report No. 275, 67th Congress, Ist Ses- 
sion, Page 20.) 


After the enactment of the 1921 law with its new 
provision for the consolidation of accounts the Treas- 
ury Department was called upon by various taxpayers 
to state in particular instances how the accounts should 
be consolidated and how the returns should be filed. 
Naturally the Department gave consideration to the 
Congressional comments upon this provision, and as a 
result of its study an opinion was issued known as 
Solicitor’s Memorandum 2396, and published in Cumu- 


lative Bulletin IV-I Page 140. This opinion is here 
quoted : 


The consolidation of accounts in certain cases is “for the 
purpose of making accurate distribution or apportionment” 
of gains, profits, income, etc. But if the returns were to be 
consolidated there could be no occasion for making any such 
distribution or apportionment. Furthermore, since the condi- 
tions prerequisite to a consolidation of “the accounts” are dif- 
ferent from those necessary for a consolidation of the returns 
under subdivisions (a), (b) and (c), the section would be 
entirely inconsistent if the language of subdivision (d) were 
construed as providing for consolidated returns. It is clear, 
then, that there is no authority to be derived from this sub- 
division for treating the two companies under consideration as 
a single taxable unit for the year 1921. The report of the 
Committee on Ways and Means is sufficiently explanatory of 
the purposes of the section. It appears that the intention was 
merely to give the Commissioner authority to make a redis- 
tribution or reapportionment of the items mentioned between 
the accounts of corporations interrelated as described in the 
section, wherever such action might be necessary to make an 
accurate allocation of the income and to prevent any im- 
proper manipulation of the accounts or shifting of profits. 
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It is apparent that this Memorandum recognizes a 
consolidation of accounts only as a means toward an 
end, namely, a redistribution or reapportionment of 
some of the items shown in the consolidated accounts. 
Moreover it states that the primary object of this 
process is “to prevent any improper manipulation of the 
accounts or shifting of profits.’ That would imply 
that this provision was enacted solely as a weapon, so 
to speak, in the hands of the Government. But in 
the succeeding revenue laws, namely the Acts of 1924 
and 1926, Congress explicitly stated that the taxpayer 
could also demand a consolidation of accounts in order 
to make an accurate allocation of income. In other 
words, if the original intent of Congress in enacting 
Section 240 (d) was to prevent any improper manipu- 
lation of accounts or profits, the scope of that section 
was later broadened to include cases where there might 
be no improper manipulation and yet where there 
would be the need in justice to the taxpayer to make 
a new allocation of income. 


It is believed that there can be no question but that 
the original intent of Congress to provide for consoli- 
dation of accounts has been broadened to apply to 
all cases where the true net income of related trades 
or business owned or controlled by the same interest 
must be first arrived at before it can be determined 
whether or not the income originally apportioned to the 
various entities is correct. Unfortunately neither So- 
licitor’s Memorandum 2396, previously quoted, nor 
any subsequent rulings to date lays down a clear for- 
mula or basis which would indicate the next step after 
the accounts have been consolidated. Presumably 
there should then be a reapportionment of income 
among the various entities, but the taxpayer has not 
been told how that reapportionment should be made. 
It seems to be left in the hands of the Commissioner 
of Internal Revenue to deal with each particular case, 
thereby causing inevitable and protracted disputes with 
taxpayers. 

There is now taken up the second interpretation of 
Section 240 (d) namely that consolidation of accounts 
is in effect the same as a consolidated return. It can- 
not be said that such an interpretation has been recog- 
nized as valid by the Commissioner of Internal Rev- 
enue. It has been advocated, however, by some stu- 
dents of income tax laws, although qualified to a cer- 
tain extent in cases where the application of that 
interpretation is in conflict with other provisions of the 
revenue laws. 

The advocates of the theory that a consolidation of 
accounts is in effect the same as a consolidated return 
claim that Section 240 must be read in its entirety and 
in the light of its history and purpose. It bears the 
heading “Consolidated Returns of Corporations.” It 
deals with “affiliated” corporations. It specifies two 
kinds of affiliation—one solely through stock owner- 
ship, the other through the fact of ownership or con- 
trol by the same interests of related trades or busi- 
nesses. Subdivision (c) of the Revenue Act of 1924 
relates to the first kind of affiliation, namely control 
through stock ownership, and subdivision (d) of the 
same act relates to the second kind of affiliation, namely 
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related trades or businesses owned or controlled by the 
same interests. 


In each instance it is claimed that it was the plain intent 
of Congress to prescribe a reasonable and practicable method 
of arriving at the true net income of affiliated corporations 
for taxation purposes. In other words, taking into considera- 
tion the history of consolidation as revealed in the revenue 
laws, it is pointed out that the underlying principle of con- 
solidation is to treat as a business unit what in reality is a 
business unit. The Finance Committee on the House Bill 
says: 


“While the Committee is convinced that the consolidated 
return tends to conserve, not to reduce the revenue, the Com- 
mittee recommends its adoption not primarily because it oper- 
ates to prevent evasion of taxes or because of its effect upon 
the revenue, but because the principle of taxing as a business 
unit what in reality is a business unit is sound and equitable 
and convenient both to the taxpayer and the Government.” 


If we substitute the words “consolidation of accounts” for 
the words “consolidated return” then it is claimed by the ad- 
vocates of this second theory relating to Section 240 (d) 
that we do no violence to the principle laid down by the 
Finance Committee, that in fact we extend that principle so 
as to cover Section 240 as a whole. 


It is also pointed out that the Commissioner of Internal 
Revenue himself says in Article 637, Regulations 65, govern- 
ing the Revenue Act of 1924, that “this provision (Section 240 
(d)) relates * * * to the determination of the true income 
of related trades or businesses.” Obviously the true income of 
related trades can only be obtained through combining all the 
factors which enter into that income. 


It is argued that while originally there may have been par- 
ticular instances in the mind of Congress, such as the fact 
that foreign subsidiaries sometimes “milk” the parent corpora- 
tion, to remedy which from a tax standpoint consolidation was 
desirable, yet Section 240 (d) is broad in scope and is just 
as much a benefit to the taxpayer as it is to the Govern- 
ment. So it is argued that there might be no distortions of 
income whatsoever in the accounts of companies or entities 
engaged in a single. enterprise, and yet the true net income of 
such an enterprise could only be determined by consolidating 
their accounts. There might be a loss in one branch of the 
enterprise due to no manipulation of accounts, or intent to 
evade taxes, but just as in the case of a consolidated return, 
that loss must be applied to any gains of other branches or 
companies, so that the true net income of the enterprise as 
a whole may be determined. The gain of one branch is not 
its own net income inviolate, since it cannot escape from being 
weighed down to some extent by the losses of other branches. 
To put it in another way, it is pointed out that since the 
group as a whole must suffer on account of the losses of some 
members of that group each member of that group must bear 
its proportion of the burden. In other words, having arrived 
at the net income of an economic unit through consolidation 
it may then be apportioned to the various constituents of 
that econcmic unit, but in no case, according to the ad- 
vocates of this theory, can the sum of such apportionments 
exceed that net income without doing violence to the intent 
and meaning of consolidation as expressed in Section 240 
as a whole. Similarly the sum of the taxes agaist the various 
constituents cannot exceed what would be the tax on the con- 
solidated net income. 


But the advocates of such a theory must admit certain dif- 
ficulties in the procedure which has been outlined. Section 
240 (d) embraces related trades or businesses “whether un- 
incorporated or incorporated and whether organized in the 
United States or not.” A certain related enterprise might 
include individuals as well as corporations. The tax rates 
against an individual’s income are different from the tax rate 
applied to a corporation. Moreover that individual might have 
gains and losses arising from other sources than his partici- 
pation in that particular enterprise of which he is a part. 
It is obvious that any reapportionment of his gains or losses 
from this enterprise would alter his individual income as a 
whole and the tax thereon. There is no authority under the 
tax laws for such a procedure. Then again a certain related 
enterprise might include foreign as well as domestic corpora- 
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tions. The foreign corporation’s participation in this enter- 
prise might include gains or losses not only from sources with- 
in the United States but from without the United States. Its 
income from sources without the United States could not 
be taxed under the revenue laws of this country. Under such 
circumstances a consolidation of accounts and tax thereon 
could not be complete. Moreover any reapportionment of that 
income from sources outside the United States would naturally 
affect income from sources within the United States thereby 


occasioning serious disputes as to the legality of such a 
procedure. 


This article has set forth at some length the various argu- 
ments for and against certain interpretations of Section 240 
(d). To those who assert that consolidation of accounts is 
merely a means whereby certain items of income are re- 
distributed the answer is made by the advocates of another 
theory that that makes consolidation merely a gesture and is 
not in keeping with the meaning and intent of Congress to 
arrive at the net income of an economic unit and levy a 
tax thereon. To those who assert that consolidation of accounts 
is in effect the same as a consolidated return it is pointed out 
that by broadening this provision to include individuals and 
foreign corporations such a procedure would involve a viola- 
tion of other provisions of the tax laws. 


The whole trouble lies in the fact that Congress did not 
state its enitre purpose in writing Section 240 (d) into the 
law, nor did it prescribe a clear basis for arriving at ultimate 
income through consolidation. It is evident however that Con- 
gress first intended to remedy an improper manipulation of 
profits, etc. Later it apparently broadened the scope of this 
subdivision into what might be termed a relief provision in 
cases where inequity or hardship arose through inability to 
comply with the requisites for affiliation under stock control. 
In this connection the following extract from Montgomery’s 


1927 Income Tax Procedure (pages 107-108) is very much to 
the point: 


“Difference between 1924 and 1926 laws and prior laws re- 
garding affiliation. The 1924 law for the first time provided 
for the holding of a specified per cent of stock in order that 
a company may be held to be affiliated; the 1926 law is sim- 
ilar to the 1924 law in this respect. Prior to the 1924 law, 
the word ‘control’ played an important part in the question 
of affiliation, it being provided that if. one corporation owned 
directly or controlled through closely affiliated interests, all of 
the stock of another or others, or if substantially all of the 
stock of two or more corporations was owned or controlled 
by the same interests, such companies were affiliated. In 
view of the fact that Congress has allowed for the con- 
solidation of returns of affiliated companies, on the principle 
of levying the tax according to the true net income of a single 
enterprise, even though the business is operated through more 
than one corporation, it would seem that, when framing Sec- 
tion 240 (d) of the 1924 law and the corresponding section 
of the 1926 law, in introducing into the law the consolidation 
of accounts provision at the same time that a minimum per- 
centage of stock ownership was first stated in the law, Con- 
gress had in mind corporations which are not affiliated under 
the stock owmership difinition but are nevertheless a part of a 
single economic unit which should be treated as such in deter- 
nuining taxable income and the tax thereon. In other words, it 
seems reasonable to construe the action of Congress as an 
intent to provide a means of affording relief, and resulting in 
substantial justice, in those cases where related businesses do 
not come technically within the affiliation definition, either be- 
cause of stock ownership not being quite up to 95 per cent 
or because of the one or more of the related businesses be- 
ing in other than corporate form. It is analogous to the 
framing of the excess and war profits acts in which, after 
laying down various formulas for computing invested capital 
and applying graduated rates of the tax on the basis thereof, 
further provisions were inserted to provide relief in those 
cases where inequity or hardship would result from the strict 


application of the technical provisions of the act.” (Italics 
ours.) 


There might be added to those cases where related trades 
or businesses do not come technically within the affiliation 
definition the case of a foreign corporation which is a part 
of a domestic enterprise. It is proper to make such addition 
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as foreign corporations come within the scope of Section 
240 (d). 

Many cases might be conceived demonstrating the need of a 
consolidation of accounts in order to arrive at the true taxable 
income of a related enterprise and the tax thereon. To make 
the subject of this article practical there are here presented 
two hypothetical cases. It is then shown how relief may be 


afforded through an application of the terms of Section 
2406 (d). 


Hypothetical Cases Demonstrating the Need of a Consoli- 
dation of Accounts 


A, B and C are three companies in the same line of busi- 
ness. A holding company acquires 100 per cent of the stock 
of B and C and 94.5 per cent of the stock of A. Through this 
control the properties of the three companies are operated as a 
single enterprise. There is lacking one-half of one per cent 
of the 95 per cent control of the stock of A necessary for 
affiliation under Section 240 (c). The acquisition of capital 
stock was necessary to properly control and hold together 
these three operating companies in the interest of unification 
and economic and financial advantages accruing therefrom. To 
finance such acquisition, it was necessary to sell a large issue 
of bonds. The interest upon those bonds forms the largest 
part of the expense of the holding company although there 
are other expenses such as officers’ salaries, legal fees and the 
like. The income of the holding company consists almost en- 
tirely of dividends from the operating companies, which divi- 
dends do not form a part of taxable income as laid down 
in the tax laws. A consolidation of accounts of the holding 
company, omitting dividends, and companies A, B and C 
shows in final result the yearly net operating income of A, 


B and C, less total expense or loss of the holding company, 
as for illustration: 


eee, a eT $2,000,000.00 
WE, EN AE EE oo ass, ada hd woo na tina 250,000.00 
UE RI oo. oo vcrceriwisse anes Waasins 250,000.00 
ES (ih cil eee Be oe ae $2,500,000.00 
Less loss of holding company.......... 1,000,000.00 
Wet Tamalile Income... .cscvese cs $1,500,000.00 


$1,500,000.00 is the true net taxable-income of this economic 
unit. However, A cannot enter into affiliation for the purpose 
of a consolidated tax return under Section 240 (c), because 
the holding company lacks one-half of one per cent of the 
necessary 95 per cent control. When A is left out of consolida- 
tion, the resuit is as follows: 


Be ND WE ince Sewedecenedewes $ 250,000.00 


eet Serta sO Coe snk ooo dc Siti ntiarend ss 250,000.00 
ME .vciuchianadeLlidrierseek tbl $ 500,000.00 

Less loss of holding company............ 1,000,000.00 
IG BNO ys sarc sienrerisiieen dots eeu $ 500,000.00 

lee MRE Pe at, one cnc racie tae $2,000,000.00 


If A is taxed upon an income of $2,000,000.00 and no tax 
is levied upon the other companies on account of their net 
loss, then a tax is paid upon an amount which is $500,000.00 
in excess of the true income of the economic unit. Section 
240 (d), however, affords the necessary relief by enabling the 
companies to consolidate their accounts and to then appor- 
tion the loss of the holding company (expenses properly 
applicable to the enterprise as a whole) to companies A, B 
and ‘C, so that $1,500,000.00 remains the true net income 
upon which the tax may be levied. 

The second hypothetical case is here presented. Related 
enterprises had previously been conducted by several domestic 
corporations, the majority of the stock of which was owned 
by one individual and the remaining stock, negligible in amount, 
was owned by employees of the companies during the period 
of their employment. A reorganization was effected by the 
formation of a company organized under the laws of the 
Dominion of Canada, which company acquired all of the stock 
of the domestic corporations, and upon the dissolution of those 
companies, their assets were acquired by the holding com- 
pany. All of the stock of the holding company (a Canadian 
corporation in name only) was owned by the same individual 
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who had previously owned the majority of the stock of the 
domestic corporations. Aiter the reorganization as above out- 
lined had been effected, new domestic companies were incor- 
porated, owned or controlled by the holding company, and 
these new domestic companies continued the business of the 
predecessor domestic companies. Their success was primarily 
dependent upon the name of the individual who was back of 
these related enterprises and who owned all of the stock of 
the holding company (Canadian). .To some extent, though not 
to any large extent, the domestic companies were financed 
through loans or advances by the holding company, interest 
being charged only as the holding company might see fit. To 
complete the illustration, it may be assumed that the holding 
company, which was foreign in form only, suffered losses 
through its investments in the United States. 

In the foregoing illustration, we have one economic unit 
owned or controlled by one individual, the success of which 
was primarily dependent upon him, and doing business solely 
in the United States, although the holding company purely 
for purposes of convenience was organized in Canada. Under 
Section 240 (c) this corporation foreign in name only must be 
deprived of affiliation with its own companies and its losses 
disregarded as a part of the one enterprise. But to arrive 
at the true income of this economic unit, the losses of the 
Canadian company cannot be ignored. Section 240 (d) pro- 
vides the necessary relief. Under that section, a consolidation 
of accounts is effected, including the losses of the Canadian 
company, and it must be admitted that these losses must 
enter into the net result of the enterprise, to obtain the true 
net taxable income. The next step is to apportion against 
the domestic companies their relative share of these losses, 
and by that process the net income is still retained, although 
divided into several parts. The tax or taxes are levied upon 
those several parts but no greater or lesser amount of tax 


is levied than if it had been levied upon net income as a 
whole. 


The Necessity of Clarifying Section 240 (£) 


It is believed that a layman today reading Section 240 (f) 
(240 (d) 1924 Act) would be at a loss to know what that 
subdivision meant. The same remark might be applied to those 
who specialize in a study of the income tax laws. Even if 
he made some guess as to its meaning he would be probably 
still confused as to how to apply that meaning in particular 
cases. There is in fact no authoritative general ruling by 
which he may be guided either as to principle or the applica- 
tion of that principle. This situation certainly should be 
cleared. If the sole purpose of Section 240 (f) is merely to 
reapportion certain or particular distortions or manipulations 
of income then it should be so stated in the law itself. Not 
only the basis of reapportionment but limitations surround- 
ing such reapportionment should be specified. On the other 
hand, if Section 240 (f) is linked in principle with the gen- 
eral principle of consolidation and the resulting tax upon an 
economic unit then it should be so stated in the law. More- 
over, a definite method of application of Section 240 (f) should 
be prescribed. ‘Then again if the purpose of this sub-section is 
to provide relief in particular cases where it can be shown that 
inequity or hardship would be inflicted upon economic units 
which cannot comply, or cannot “quite” comply with the re- 
quisites for affiliation through stock ownership, then the word- 
ing of the law should not only disclose that purpose but the 
method to be followed in obtaining that relief. 

It is quite conceivable that when the provision for consolida- 
tion of accounts was first enacted in 1921 Congress had only 
in mind the correction of certain abuses arising through dis- 
tortions of income as between members of a combined group. 
It is also quite conceivable that from that purpose there was 
developed not only a much broader purpose but a much broader 
principle. In other words, it is conceivable that in continuing 
the provision for consolidation of accounts in Section 240 (d) 
1924 Act and Section 240 (f£) 1926 Act, Congress had also 
in mind a measure of relief to the taxpayer in those cases 
where gains or losses might not be equitably proportioned 
between members of related trades or businesses, and that it 
had in mind the general application of the principle of con- 
solidation, i. e., the ascertaining of the net result of the 
operations of an economic unit, as providing such relief in 
such cases as would not conflict with other provisions of the 
revenue laws. 

If the foregoing surmises are correct then it can be readily 
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seen that one of the chief causes of confusion and misunder- 
standing of this subdivision of the law is due to the fact 
that the wording of the provision has not kept pace with the 
broadening of its scope. That situation can be easily remedied 
by writing into the proposed new revenue act a clear state- 
ment of the meaning and purpose of the subdivision in ques- 
tion which will make clear to the taxpayer what would be 
the ultimate result of a consolidation of the accounts of related 
trades and businesses, and the tax thereon, this provision to 
be retroactively applied to the 1924 and 1926 revenue laws. 

It is not the mere mechanical process of consolidation which 
confuses the taxpayer. His difficulty lies in apportioning the 
consolidated net income to thé component parts of the related 
trades or businesses. That difficulty can be remedied by a 
statment in the new revenue law which will clarify the basis 
or principle to be used in making such an apportionment. 


Supreme Court Upholds Right of Board to 
Review Comparatives in Special Cases 


EFUNDS of millions of dollars will result from 

the decision of the United States Supreme Court 
in the Oesterlein Machine Company case, denying an 
appeal by David H. Blair, Commissioner of Internal 
Revenue, for a writ of certiorari from the decision of 
the Court of Appeals of the District of Columbia. The 
appellate court upheld the decree of the Supreme Court 
of the District of Columbia that the Board of Tax 
Appeals has full reviewing jurisdiction over findings of 
the Commissioner in special assessment cases, and may 
compel the Commissioner under subpoena to answer 
interrogatories and furnish information concerning the 
tax returns of corporate taxpayers similarly situated 
to a corporate appellant before the Board. 

Treasury officials have not ventured to definitely es- 
timate the amount of tax refunds that may result from 
judicial review of special assessment cases that are 
subject to contest, but conservative estimates by in- 
dividuals in close touch with the situation indicate that 
the Treasury loss will be so large that a modification 
of the tax reduction program on this account may be 
advisable. The recommendation of the Ways and 
Means Committee for a tax reduction of approximately 
$250,000,000, $25,000,000° more than was _ recom- 
mended by Secretary Mellon, was made before the de- 
cision of the Supreme Court in the Oesterlein Machine 
Company case was available to the Committee. 

The United States Supreme Court confined itself to 
consideration of whether the Commissioner’s determina- 
tions under Sections 327 and 328 may be appealed to 
the Board of Tax Appeals. The Commissioner of In- 
ternal Revenue contended that Sections 327 and 328 
vested in him the exercise of a judgment and discre- 
tion in their nature not subject to appellate review, and 
further argued that the appellate powers of the Board 
of Tax Appeals are limited by the section of the rev- 
enue act prohibiting the publication by collectors of in- 
formation gained in the course of their duties. The 
Supreme Court held that the Commissioner’s powers 
were not “sacrosanct” and that disclosure of income 
tax returns in judicial proceedings are not forbidden 
under the revenue act. 

The Court did not pass upon the question whether 
the Board of Tax Appeals had jurisdiction of the ap- 
peal, except insofar as it is involved in the decision 
that the determinations of the Commissioner under 


Sections 327 and 328 are subject to review by the 
Board. 











































































































































































































































































































The section of this monograph published in the 
November number of the magazine gave considration 
to general points of tax law relating to installment sales 
and special features governing real estate transactions 
on the installment plan. This article discusses real 
estate sales and other forms of deferred payment sales 
from the tax liability standpoint. 


RTICLE 46 of Regulations 69 provides that in 
the case of deferred payment sales not on the 
installment plan’ “the obligations of the purchaser 

received by the vendor are to be con- 
sidered as the equivalent of cash to 
the amount of their fair market value 
in ascertaining the profit or loss from 
the transaction.” Paragraph 3 of the 
same section provides further: 

If the obligations received by the ven- 
dor have no fair market value, the pay- 
ments in cash or other property having 
a fair market value shall be applied 
against and reduce the basis of the prop- 
erty sold, and, if in excess of such basis, 
shall be taxable to the extent of the ex- 
cess. Gain or loss is realized when the 
obligations are disposed of or satisfied, 
the amount being the difference between 
the reduced basis provided above and the 
amounts realized therefor. 


From this it will be seen that where 
cash and property other than evi- 
dences of indebtedness is received in 
an amount in excess of 25 per cent, 
the sale is taken out of the installment 
plan and considered as a completed 
transaction, except where the prop- 
erty has no fair market value, in 
which event the cash or other prop- 
erty will be used to reduce the cost basis. This focuses 
the attention upon the fair market value of the obli- 
gations of the vendor. Manifestly the burden of proof 
will fall upon the taxpayer to establish this fair market 
value and in the absence of proof to the contrary, it 
will no doubt be assumed that the obligations have a 
cash value equal to the par value thereof. The impor- 
tance of establishing a fair market value and the effect 
upon the profit calculation, if it should be held that 
the purchaser’s obligations do not have a fair market 
value, is shown in the following illustration: Case 3: 


MN MNEIE <eiccedicweules euebe sede us dale oebee tone $10,000.00 

Represented by: 

RN © ak aaa a as ert intal neh wena e Sirens $ 3,000.00 

Ist mortgage payable in 3 years........ 5,000.00 

2nd mortgage payable in 5 years........ 2,000.00 
$10,000.00 

SE Or so bo So choc uk steele FSeoe eerste 8,000.00 

gk ee ee ee $ 2,000.00 


*Certified Public Accountant, St. Louis, Mo. 
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If the obligations are taken at par, the profit would 
be $2,000.00, and, if the fair market value of the pur- 
chaser’s obligation was any figure within $2,000 of their 
face value, there would be a profit returnable. If, how- 
ever, purchaser’s obligation had no fair market value, 
then the entire amount of the cash received would, un- 
der the Regulations, be applied to reduce the cost to 
the vendor from $8,000.00 to $5,000.00. 

This illustration brings out four important points— 


(1) That while the period of collection in this illus- 
tration is the same as illustration 
No. 1, no provision is made for the 
apportionment of the profit over the 
different accounting periods. 

(2) That the ascertainment of the 
profit is dependent entirely upon the 
determination of the fair market 
value of the purchaser’s obligations 
and inasmuch as there is no recog- 
nized public exchange where market 
values may be determined accurately, 
it will readily be seen that there will 
be differences of opinion as to the 
fair market value and that any fair 
market value that the taxpayer may 
assign thereon would be subject to 
question by the Treasury Department, 
and the taxpayer required to present 
concrete evidence as to the values 
claimed. 

(3) That where no market value 
is recognized for the purchaser’s obli- 
gations, the cash is considered as re- 
ducing the cost value—in other words, 
that the cash is considered to repre- 
sent: (a) a return of capital, and (b) that income 
would accrue only after the entire capital has been re- 
turned to the vendor. 


(4) That the principle thus laid down with respect 
to the application of cash puts the taxpayer on a cash 
receipts and disbursement basis and is a justification 
for the taxpayer concluding that this is the method of 
accounting recognized by the Department as the cash 
receipts and disbursements basis, one of the alterna- 
tive methods allowed the taxpayer in connection 
with the sale of real property on the install- 


ment plan as outlined in Article 45 of Regula- 
tions 69. 


Installment Sales of Real Estate—General Points 


While the enactment of Section 212 has definitely 
set an initial payment of 25 per cent in cash or 


1Deferred payment sales not on the installment plan are de- 
fined in Article 44 as “sales in which the payments received in 
cash and property other than evidences of indebtedness of the 
purchaser during the taxable year in which the sale is made 
exceed one-fourth of the purchase price.” 
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property as determining whether a transaction falls 
within the installment sale classification or a de- 
ferred payment sale, from a practical standpoint 
there does not seem to be any justification for set- 
ting this dead-line. This is emphasized by the fact 
that no such limitation is imposed in the sale of 
personal property, and in the case of real estate, the 
realization of profit will in most instances be de- 
ferred for a longer period than in the case of per- 
sonal property. In real estate transactions, also, the 
entire profit may be dependent upon the realization 
of junior liens held by the vendor. In the illustra- 
tions used, where the vendor sold property for the 
price of $10,000, which represented cost to him of 
$8,000, it cannot be maintained that the transfer 
by the vendor to the purchaser of the property in 
which he had a cash outlay of $8,000 in exchange 
for the purchaser’s promises to pay, and such prom- 
ises to pay secured entirely by the property orig- 
inally held by the vendor, that an actual profit has 
been realized. It is on the theory that no profit can 
arise until the vendor has been returned his cost, 
that the taxpayer, regularly keeping his accounts 
on this basis, would be justified in deferring the re- 
porting of profits until such time as the entire cost 
has been returned, and authority for returning in- 
come on this basis would be found in Section 
212 (d) of the Revenue Act of 1926. This plan of 
accounting is recognized in Article 46 in the case 
of obligations received by the vendor which have no 
fair market value. 

While this method of accounting may be con- 
strued as ultraconservative, there would be no in- 
come upon which tax would be collected by the 
Government until cost was returned. 


If the taxpayer is required to report the entire 
profit in the case of sales in which the initial pay- 
ment in cash or property is more than 25 per cent 
of the sales price, excessive amounts of income will 
be reported by reason of the fact that the Treasury 
Department rulings at the present time prevent the 
deduction from the sales price of expenses which 
will be incurred by the taxpayer in future periods, 
affecting the ultimate collection of the profits from 
the sale. These expenses are manifestly included in 
the selling price, namely, (1) future cost of collec- 
tion of installment payments, (2) bad debts arising 
from such sales ascertained in future periods, (3) 
future interest costs involved in carrying install- 
ment accounts. Unless provision is made for allow- 
ing these deductions it means that the income be- 
ing returned in the current period is overstated to 
the extent of the expenses involved in‘future periods 
and actually effecting the collection of the profits 
involved in the sale. 

While it is not probable that all real estate deal- 
ers would keep their accounts in this manner, owing 
to the details involved, it is believed that the Treas- 
ury Department should recognze this accounting 
procedure where it is carried out satisfactorily, and 
permit return of profits to be made on this basis. 


The law and the regulations as now enacted and 
promulgated place a distinct disadvantage on de- 
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ferred payment sales not on the installment plan, 
the apparent ultimate effect of which will be to 
force traders in real estate to so arrange the terms 
that initial payments received in the first taxable 
year would not exceed 25 per cent, so as to make 
it possible to avail themselves of the installment 
sales principle of deferring over future periods, the 
profits of which are manifestly earned in these 
periods irrespective of the amount of the future 
payment. 


Repossession of Property—Installment Basis 


Article 45 of Regulations 69 lays down the basis for the 
return of income in the year in which property sold on the 
installment basis is repossessed, income to be determined 
as follows: 


From all installment payments received..... XXXXX 
Deduct: 
(1) Amount reported as_ in- 
ar eiaarcin slums sae oie XXXXX 


(2) Amount representing prop- 
er adjustment for exhaustion, 
wear and tear, obsolescence, 
amortization and depletion of 
the property while in the 


hands of the purchaser.... XXXXX XXXXX 


Under this plan the basis of property repossessed will be 
the original basis at the time of the installment sale. No 
distinction is made between installment sales wherein the 
title has been retained in the vendor and those sales in 
which the title has actually been transferred to the pur- 
chaser. 


In the case of deferred payment sales not on the install- 
ment plan, a distinction is made as to the amount of the 
profits on repossession if the vendor has retained the title 
or if the title was actually transferred to the purchaser. 


Where Title is Retained 


Where the vendor has retained title the basis is as fol- 
lows, being the same as in the case of the installment sales. 


From all installment payments received..... XXXXX 
Deduct: 
(1) Amount reported as _ in- 
RI cis: buco ecsd re Searers XXXXX 


(2) Amount representing prop- 
er adjustment for exhaus- 
tion, wear and tear obso- 
lescence, amortization and 
depletion of the property 
while in the hands of the 
DU ORUSOE cn cgscss os ccsersiacess oo XXXXX XXXXX 


Where Title is Transferred 


If title has been transferred, a repossession is “regarded 
as a transfer by the vendor, in exchange for the property, 
of so much of the face value of the purchaser’s obligations 
as are applied by the vendor to the purchase or bid price 
of the property.” Such an exchange results in a gain or 
loss to the vendor for the year of repossession, measured 
by the difference between (1) the fair value of the property 
and (2) the face value of those obligations of the purchaser 
which were applied by the vendor to the purchase or bid 
price of the property, to the extent that the fair market 
value thereof was previously recognized in computing in- 
come. 

Fair market value is defined as the “bid-in price” in the 
absence of clear and convincing proof to the contrary, and 
the fair market value so determined is to be used as a basis 
for the determination of profit or loss, on future sale of the 
property repossessed. 

Illustrations showing computations of profit in repos- 
session based upon G. C. M. 880: VI-2-3040 follow: (Sale, 
say, in 1920.) 
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Selling price Casel Case2 Case3 
Consisting of 
OS oer ert 9X 9X 9X 
Notes of purchaser.......... 35 X 35 X 35 X 
44X 44X 44X 
Basis of reporting profit 
COO. nine cite hed ee eeur ee our 9X 9X 9x 
Market value of notes....... 35 X 30 X 0X 
MEE neeesdpenaessevaaee 44X 39 X 9X 
rrr eer 28 X 28 X 28 X 
Prott setuened . os occ cee cds 16 X 11X 0x 


Carrying value of notes of 
purchaser on the books at 
the time of sale in 1920!...35 X 30 X 19 X 
(Repossession, say, in 1923.) 
Fair market value of property 
at the time of repossession. .35 X 35 X 35 X 


Gain on repossession............ 0x 5X 16X 


The profits computed in Cases 1, 2 and 3, cited, are based 
upon the principle that the original sale in which title 
passes is one completed transaction and the subsequent re- 
possession is a separate and distinct transaction also com- 
pleted and that gain or loss is to be computed on each. 
The original sale is considered as an exchange of property 
for other property and money under Section 203 and’ the 
profit or loss on repossession is arrived at by the rule 
incorporated in Section 204 (a) (6) namely: 


The basis of the property received in the original trans- 
fer is: 
Cost or fair market value of property given in 
WE oo ci cddvdeveneecdicesesveetvetes XXXX 
Less Cash received at time of ex- 
change—1920 ......ccccccccccecs see XXX 
Less Amount of loss claimed at time 
Ye ey  | re XXX 
or 
Add Amount of gain reported at time " 
Of exchange—19Z0 ....ccceeseccses XXX XXXX 


Leaving—Basis for ascertainment of 
profit or loss at repossession—1923. 


There seems to be no doubt that technically there are two 
separate transactions, yet from a practical viewpoint it 
would seem that consideration of the following facts is 
omitted: 


(1) That repossession is generally an involuntary con- 
version of property—one which the taxpayer does not 


enter into except to protect his previous property 
rights. 


(2) That the taxpayer may be forced to report a gain in 
the year of repossession, but receives no cash out of 
which to pay such a tax. 


(3) That in receiving back the identical property, subject 
to physical wear and tear, which he originally held, 
any profit on’ repossession must represent appreciation 
in value during the period intervening between the 
original transfer and the repossession. 


(4) That the technical point of transfer of title seems to 
be made controlling—yet transfer of title is effected 
in installment sales and a different plan of profit com- 
putation is followed. 


The following conclusions can be drawn from the cases 
illustrated: 


1Under G. C. M. 888 :VI-3-3048, these amounts would be in- 
creased by any accrued interest remitted, and any delinquent 
taxes assumed on the property taken over, and the “fair market 
value” of the property, in the absence of clear and convincing 
proof to the contrary, is presumed to consist of: (1) Carrying 
value of outstanding deferred payment obligations; (2) accrued 
interest thereon remitted; (3) delinquent taxes assumed. 


Case 1 


Profit of 16 X reported in 1920 consisted of 

9 X realized in cash in that year; 

7 X which was not realized—and when prop- 
erty was repossessed in 1923 represented 
appreciation which could only be rea- 
lized through future sale. 


Case 2 


Profit of 11 X reported in 1920 consisted of 

9X realized in cash; 

2X which was not realized—and when the 
property was repossessed in 1923 repre- 
sented appreciation which cannot be 
realized until subsequent sale. 

At the time of this repossession the Treasury 
Department claims a further profit of 
$5 X—all of which is appreciation and 
can be realized only through subsequent 
sale. Here the taxpayer not only has in 
a prior year paid tax on a profit of 
$2 X in excess of cash actually received, 
but is in the year of repossession called 
upon to pay a tax upon $5 X resulting 
in a possible necessity of selling the 
property repossessed to pay the tax on 
such repossession. 

Case 3 

No profit reported in 1920, but entire cash used to reduce 

carrying value of property. At date of repossession 
in 1923 the Treasury Department claims a profit of 
$16 X. This consists of $9 X received in cash in 1920; 
$7 X representing appreciation in value which cannot 
be realized until subsequent sale. 


With respect to G. C. M. 888, we have the Treasury De- 
partment compelling the taxpayer to capitalize a theoretical 
interest collection and also capitalizing delinquent taxes 
paid on the property which, although in the name of the 
defaulting purchaser, was being carried, as far as these 
taxes are concerned, by the original seller. We, therefore, 
have here a taxpayer compelled to capitalize, at time of re- 
possssion, carrying charges which under present decisions 
of the Treasury Department will be disallowed when the 
repossessed property is sold. (T. D. 3667. Westerfield v. 
Rafferty.) 

There does not seem to be any necessity to discriminate 
between sales of property on the installment plan.where title 
has passed, and deferred payment sales. Determination of 
profit on repossession of the latter class of sales should be 


limited to the cash received, adjusted as in the case of 
installment sales. 


PART III 
Installment Sales of Personal Property 

Section 212 (d) of the Revenue Act of 1926 divides in- 
stallment sales into two classes as follows: 

(1) Dealers who regularly sell personal property on the 

installment plan. 

(2) Casual sale of personal property for price exceeding 
$1,000 when the initial payment in cash or personal 
property, other than indebtedness of the purchaser, 
does not exceed 25 per cent. 

For sales coming under these two classes, the taxpayer 
may return as income therefrom in any taxable year, that 
proportion of the installment payments actually received in 
that year which the total profit realized or to be realized, 
when the payment is completed, bears to the total contract 
price. This permits the taxpayer to report his income on 
the basis of the cash collections. No limitation is made 
with respect to the initial payment in the case of dealers 
but the 25 per cent limitation applies in connection with 
casual sales just as in the case of real property. 

_Consideration of special features in each class will be 
given. 

Dealer—Installment Sales 

Article 42 of Regulations 69 states that the dealers usually 
adopt one of four ways of protecting themselves in case of 
default as follows: (1) By an agreement that title is to 
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remain in the vendor until purchaser has completely per- 
formed his part of the transaction; (2) By a form of con- 
tract in which the title is conveyed to the purchaser im- 
mediately, but subject to liens for the unpaid portion of the 
purchase price; (3) By a present transfer of title to the 
purchaser, who at the same time makes a reconveyance in 
the form of chattel mortgage to the vendor; (4) By con- 
veyance to a trustee pending performance of the contract 
and subject to its provisions. 

The intention of all of these instruments is to make it 
possible for the dealer to recover the property in the event 
of a default of payment by the purchaser. 

Owing to the number of transactions by dealers, it would 
not be a practical matter to determine the percentage of 
profit on each sale. The regulation provides that the in- 
come may be ascertained by taking as income that portion 
of the total payments received in the taxable years from 
installment sales (such payments being allocated to the 
years against the sales of which they apply), which the total 
of gross profit realized or to be realized on the total in- 
stallment sales made during each year, bears to the total 
contract price of all such sales made during that year. 


From this it will be clearly seen that the results of in- 
stallment sales in each year must be separately determined 
and that the cash-received record and customer’s accounts 
must permit of analysis of the receipts, so as to apportion 
them to the respective years of the installment sales against 
which they apply. 

The regulation then continues, stating that “no payment 
received in the taxable year shall be excluded in computing 
the amount of income to be returned on the grounds that 
they were received under a sale the total profit from which 
was returned as income during the taxable year or years 
prior to the change by the taxpayer to the installment basis 
of returning income.” There is here what apparently is a 
penalty to a dealer who has changed from the accrual basis 
to the installment basis. This results in the dealer paying 
the tax at the time sale was completed under the accrual 
basis of accounting and in a subsequent period, the cash 
collected under the accrual basis of accounting, and in a 
subsequent period, the cash collected would be taxed in 
accordance with the percentage of profit on that installment 
sale in a prior year. It is not believed that this is the in- 
tention of Section 212(d). An illustration will show the 
effect of this provision: 


1922 1923 1924 1925 


ks dav suintecicudont 200,000 100,000 90,000 125,000 
Goons eet ..6.ccsesss 30,000 20,000 22,500 37,500 
Per cent of gross profit. 15 20 25 30 
Collections: 
i. £. eer 100,000 50,000 30,000 . 20,000 
RO AO oh .ceo soda ener 40,000 35,000 25,000 
eer rr re ae 60,000 30,000 
RS RTE SOc See dt eke 2e Vina ees 65,000. 


we reported on accrual basis and returned entire profit in 
1 . 


From this it will be seen that the years 1923, 1924 and 
1925 where the dealer reported on the installment basis 
that the cash collections on 1922 sales namely $50,000, $30,- 
000 and $20,000, respectively, will be subject to tax on 15 
per cent thereof as income in the respective years, although 
the entire profit was returned in 1922. ° 


The taxpayer, having made a return of the entire profit 
in the year 1922, should not be subject to double taxation 
merely because he avails himself of the privilege of report- 
ing on the installment basis, especially if his accounts, as 
set up, carefully classify the cash collections according to 
the various years against which they apply. 


Instead of taxing or penalizing the taxpayer for adopting 
the installment sales basis of reporting income, it would 
seem that the enactment of Section 1208 of the Revenue 
Act of 1926, making retroactive the provisions of Section 
212 (d), was for the express purpose of enabling the tax- 
payer to secure the benefit of credit or refund where taxes 
had been paid under a prior revenue act in excess of the 
tax proposed under Section 212 (d). 
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While the regulation referred to indicates that the per- 
centage of profit will be based upon total installment sales 
and the total cost of such installment sales, the Treasury 
Department has permitted in cases where several different 
lines of merchandise are handled on which the average per- 
centage of profit differs, to calculate separately the per- 
centage of profit on each different class of merchandise 
(O. D. 25 C. B., 1919, p. 75). It will be apparent that this 
will necessitate a corresponding classification of the cash 
collections, and, if the number of lines handled are numer- 
ous, it will involve an amount of clerical work which would 
not be justified where equally satisfactory results would be 
obtained by the use of a general average. 


Deductible Expenses 


Article 42 of Regulations 69 provides as follows: 
“Deductible items are not to be allocated to the years 
in which the profits from the sales of a particular year 
are to be returned as income, but must be deducted for 
the taxable year in which the items are paid or incurred, 
or paid or accrued, as provided by Section 202 (d).” . 


Here again, as in the case of deferred payment sales not 
on the installment plan, no deduction is permitted of such 
expenses as will be incurred in the future, which manifestly 
must be taken care of out of the sales price, namely: col- 
lection and other similar expenses, bad debts and actual cost 
of carrying the installment accounts. It is probable, how- 
ever, that the effect will not be so great in the case of sales 
of personal property as in the case of deferred payment sales 
= = the installment plan, on account of the amount in- 
volved. 


Accrual or Cash Basis 


Regulations provide: 


“If the vendor chooses as a matter of consistent practice 
to return the income from installment sales on the straight 
accrual or cash receipts and disbursement basis, such a 
course is permissible.” 


Just how the cash receipts and disbursements basis would 
apply to a dealer. in personal property is not illustrated by 
Treasury Department regulations. It may be safely said 
however, that inventories would necessarily have to be 
taken into consideration. With this handling it will be 
seen that the accounts would be, as a matter of fact, on an 
accrual basis. 


It might be concluded, however, that the cash receipts 
basis contemplates that the dealer would apply his cash 
receipts and disbursements to the return of his cost of sale, 
and after this had been returned to him, all excess amounts 
collected above the cost price would be and constitute in- 
come, to be accounted for in the year in which collected. 


Repossession of Personal Property Sold on 
Installment Basis 


Article 42 of Regulations 69 provides: 


“If for any reason the purchaser defaults any of his pay- 
ments, and the vendor returning income on the installment 
basis repossesses the property, the entire amount received 
on installment payments and retained by the vendor, less 
the profits previously returned as income, will be income 
of the vendor for the year in which the property is repos- 
sessed, and the property repossessed must be included in 
the inventory of the vendor at its original cost, less proper 
allowance for damage and use, if any.” 


This regulation is practically in accord with the pro- 


visions for the deferred payment basis, if the vendor has 
retained the title and may be summarized as follows: 


From all installment payments received....XXXXXX 
Deduct: Amount reported as in- 

come in previous years. XXXX 

Amount renresenting 

proper allowance for 

damage and use........ XXXXX XXXXXX 


Profit or Loss on repossession. XXXXXX 

















































































































































































































































































































































































































PART IV 
Casual Sales of Personal Property 


As in the case of installment sales of real property, the 
initial payment on casual sales of personal property must 
be limited to 25 per cent in order to receive the benefits of 
these provisions. 

What has been said with respect to deferred payment 
sales not on the installment plan, as to the limitation of 
25 per cent not being a real basis for the determination or 
deferring or profit to subsequent periods, also applies to the 
casual sale. The limitation of 25 per cent is purely arbi- 
trary and does not take into consideration the real purpose 
and justific.tion for deferring profit on installment sales, 
namely, that the actual realization of the profit takes place 
over two or more taxable periods. Inasmuch as this covers 
the dealings of all taxpayers in personal property in excess 
of $1,000 and that the individuals are subject to graduated 
surtax rates, it can be seen that the limitation of the initial 
payment to 25 per cent in cash or property (other than 
obligations of the purchaser) limits the application of the 
principle of deferring profits on this class of installment 
sales. 

It would seem that consideration should also be given to 
property taken in as part of initial payment under the casual 
sale, where such property may be of like kind or use as the 
property sold, or had no readily realizable market value. 
The effect of this and the desirability of provision of this 
character has already been illustrated when considering the 
question of deferred sales not on the installment plan. 


Summary and Conclusions 


(1) The present law and regulations place the installment 
sales of real property and casual sales of personal property 
when consideration is in excess of $1,000.00, at a disad- 
vantage when compared with installment sales by dealers in 
personal property, on account of the fact that in the latter 
case no restriction with respect to 25 per cent initial pay- 
ment is made as a test of the installment sale. 

In the majority of cases, installment sales of real estate 
cover a longer period of time than the ordinary sale of per- 
sonal property and therefore in putting the restriction of a 
25 per cent initial payment, dealers in real estate are pen- 
alized or they are forced to make their terms of sale so that 
the initial payment will fall within this limitation. In setting 
a 25 per cent initial payment as the basis of determining 
installment sales, the fundamental principle of deferring 
profit on installment sales is apparently lost sight of, name- 
ly, that the justification for deferring profit on installment 
sales due entirely to the fact that the collection of the profit 
takes place in two or more accounting and taxable periods. 
This, therefore, should be the test of an installment sale, 
and in making this test a part of the Revenue Act it would 
do away with the necessity to distinguish between install- 
ment sales and deferred payment sales not on the install- 
ment plan. 

(2) It has been pointed out that the deduction of selling 
expenses from the gross profit is only accorded to persons 
not dealers in real estate and there does not seem to be any 
logical justification for this distinction. It is not deemed 
desirable to require a dealer in real estate to actually make 
the deduction of selling expenses from the price realized in 
determining the percentage of profit to be applied against 
the cash collected on installment transactions. However, 
the dealer should be permitted to do so whenever his ac- 
counting procedure reflects his profits in this way, by rea- 
son of the fact that when so handled the expenses of making 
the sale are charged against the income as it is collected and 
reported. 


(3) It has been pointed out that the present regulations 
make no distinction between obligations of the purchaser 
(received in an installment sale) which the vendor may dis- 
pose of with a contingent liability, and that disposition 
which leaves him free from any and all liability. It would 
appear to be inequitable to fail to recognize this distinction, 
and consider that where the purchaser’s obligations have 
been disposed of (probably only temporarily) in such a way 


THE NATIONAL INCOME TAX MAGAZINE 






December, 1927 





that the contingent liability still remains, that the dealer in 
real estate on the installment plan has realized installment 
collections. It must be evident that installment payments 
are not actually received until such time as his liability is 
entirely removed, in other words, the handling of purchaser’s 
paper and realization thereon, through endorsement by the 
real estate dealer, constitutes a financial transaction and 
not the realization of installment collections. 

It is doubtful if a dealer in personal property would be 
deemed by the Treasury Department to have received in- 
stallment collections if he would take his installment ac- 
counts receivable and sell them to a finance company guar- 
anteeing their collection. This would appear to be a finan- 
cial transaction only and installment collections would be 
realized only when those collections are actually received 
from the installment purchaser. 

(4) At the present time Treasury Department regulations 
apparently make no distinction when there are mortgages 
existing on the property at the time of making the sale, 
whether those mortgages are “assumed” or the property is 
taken “subject to the mortgage.” Case 2 and 2-a show the 
effect of this on the profit calculation. It would seem only 
proper to recognize the legal distinction which exists when 
sales are made “subject to the mortgage” or “assuming” 
the mortgage. 

(5) In the case of sales of property wherein the initial 
payment consist not only of cash, but also improved or 
unimproved real estate, the present regulations would re- 
quire the determination of the fair market value of the 
property taken in the exchange. It is proposed to do away 
with the necessity of making this determination, by consid- 
ering the assigned value of the property as representing a 
non-taxable exchange, the profit on which is to be deter- 
mined when the real estate is actually sold. This does not 
have an effect upon the determination of the profit on the 
transaction where the real estate is part of the initial pay- 
ment consideration but merely serves to change the per- 
centage relationship between the sales price and the gross 
profit. It would be proposed to eliminate the assigned value 
of the property received in exchange both from the sales 
price and the cost, and also not to consider same as a part 
of the “initial payment” in determining whether or not the 
transaction is or is not an installment sale. 

(6) It has been shown on pages 455 and 456 that in the 
repossession of property—deferred payment sales not on 
the installment plan, that the repossession of the property 
can result in the taxation of an apparent profit, which, as a 
matter of fact, represents only appreciation in value, the 
actual realization of which cannot take place until the re- 
possessed property is resold. 

In the Department rulings stress is laid upon the fact that 
in the case of deferred payments sales, two separate trans- 
actions take place; (1) the sale and (2) the repossession, 
and that there is a calculation to be made of profit or loss 
on each transaction. It is also stressed that the title is 
transferred, and in cases where the title is not transferred 
the basis of determining any profit or loss on repossession 
is the same as is accorded the treatment of “installment 
sales” of real estate. 

It must be noted however, that in determining the profit 
or loss on repossession of these installment sales, no dis- 
tinction is made between installment sales where the title 
has passed and those where title has not passed. There 
would not appear to be any warrant for discriminating 
against deferred sales where the title has passed so as to 
bring about the possibility, of construing that the taxpayer 
has earned a profit which as a matter of fact represents only 
appreciation in value, the realization of which is a matter 
of future sale. 

(7) It has been pointed out that the provisions of Article 
42 of Regulations 69 provide for taxation of collections of 
installment payments on personal property, on which the 
profit has already been reported in some previous period. 
It is evident that this results in double taxation, proposing 
a penalty for a taxpayer changing his accounting to the in- 
stallment basis which is not contemplated in the law, and 
this discrimination in the regulations should be eliminated. 


(Continued on page 475) 
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HE Commerce Clearing House Income Tax 

Service for 1927 (Illustrative Cases on Income 

Tax, par. 4503) publishes an inquiry from a do- 
mestic corporation referring to the procedure in the 
case of withholding from interest on bonds containing 
the so-called tax-free covenant clause and owned by 
such a corporation. 

It seems that the party soliciting this advice is a 
corporation which feels aggrieved that interest on 
domestic tax-free covenant bonds, when owned by- 
domestic and resident corporations, is not subject to 
withholding at the source, and that, therefore, no 
benefit arises to them from the tax-free covenant con- 
tained in the bonds. As far as I can understand, the 
question is raised whether or not such domestic and resi- 
dent corporations in collecting interest 
coupons could not obtain that privilege 
by letting it be stated that the owners 
of these coupons are unknown. 

It is true that in the case of un- 
known owners of tax-free covenant 
bonds the debtor corporation is re- 
quired to assume liability of a tax 
equal to 2 per cent as provided for 
in Section 221 (b) of the present 
and other income tax acts, but the 
question then arises of who is en- 
titled to the credit for the said 2 
per cent tax as provided for in 
Section 221 (d). If the actual 
owner of interest coupons is un- 
known, an ownership certificate, 
Form 1000, stating this fact, must 
be executed by the first bank and 
a statement by the payee as provided 
for in Article 368, Regulations 69, 
must be attached thereto. The payee 
is then considered the prima facie 
owner of the income, and will, there- 
fore, have to include the amount of 
‘the interest collected in his gross income and only 
then can he take credit for the tax withheld in the 
space reserved for that purpose on the income tax 
returns. 

Some banking houses tried to exploit the “Un- 
known” feature soon after the World War but upon 
representation made by the debtor corporations the 
Income Tax Unit ruled in that case that a bank 
purchasing coupons abroad without requiring owner- 
ship certificates would be considered the prima facie 
recipient of the income. This meant that the full 
tax was to be imposed upon the bank and in conse- 
quence all banks who had adopted that practice 
discontinued it. Only two foreign private banks con- 
tinued to follow this course and in these cases it was 
shown that the owners of the bonds were not un- 
known, but ‘that for the purpose of exchange profits 
and collection profits the foreign bankers bought up 
coupons in the market, relieved the bond owners 
from disclosing their ownership and from the trouble 
of executing ownership certificates and bunched such 
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coupons for collection in lots representing as much 
as $20,000 interest each. Such lots were accompanied 
by one ownership certificate and a statement declaring 
that the owners of the bonds were unknown. This 
ownership certificate was executed in disregard of 
official rulings by a domestic banker, giving as payee 
the name of the foreign banker. It is clear that under 
such conditions the debtor corporations would have 
been compelled to pay the 2 per cent tax which, by 
means of Form 1001-B, they could have recovered 
if the names of the bondholders would have been 
known. In order to protect themselves in all such 
cases some debtor corporations were compelled to 
actually deduct the 2 per cent tax with the proviso 
that refund thereof would be made upon receipt of 
the proper ownership certificates. 

It stands to reason that, if a liberal 
construction of the regulations as as- 
sumed by the said bankers were 
permitted, the whole mechanism of 
the withholding structure as built up 
by the Income Tax Acts and the 
rules and regulations relating thereto 
would cease to properly function and 
the debtor corporations would be 
compelled to pay thousands of dol- 
lars in taxes which, in fact, would 
not be due. 

It is admitted that there may be 
isolated cases where the owners of 

‘ the bonds must be considered “Un- 
known,” as for instance where the 
coupons are lost or stolen or in some 
other way come into the hands of 
people who are not the actual owners 
of the bonds, but it is unthinkable 
that such a vast number of bond- 
holders representing as much as 
$20,000.00 semi-annual interst should 
be unknown to the parties who are 

entrusted with the collection thereof. There is no 
question that the debtor corporations have an absolute 
right to protect themselves against such tactics even 
if law and regulations did not offer sufficient protec- 
tion, but fortunately there is ample protection in the 
following law sections, regulations and decisions, viz. : 

Section 256 of the present and former Revenue Acts 

reads : 
“When necessary to make effective the provisions of this 
section the name and address of the recipient of the income 


shall be furnished upon demand of the person paying the 
income.” 


Article 1080 of the present and former Regulations 
reads as follows: 

“When the person receiving a payment falling within the 
provisions of the statute for information at the source is not 
the actual owner of the income received, the name and ad- 
dress of the actual owner shall be furnished upon demand of 
the individual, corporation or partnership paying the income, 
and in default of a compliance with such demand the payee 


becomes liable to the penalties provided (See Section 1017 of 
the statute for penalties) .” 





*Public Accountant, New York, N. Y. 
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Office Decision 220, Cumm. Bul. No. 1, page 183, 
reads as follows: 


“A bank purchasing abroad coupons of bonds issued by domes- 
tic corporations will be held prima facie to be the recipient of 
the income. Ownership certificates should therefore be se- 
cured from original owners of bonds in order that tax may 
be withheld as provided for in Sections 221 and 237.” 


Considering these facts in correlation with all other 
pertinent provisions of the law and regulations govern- 
ing the withholding at the source feature of the law, 
it is unquestionable that the “Unknown” procedure 
as was adopted by the said collecting agents is not 
in. accord either with the plain language of the law 
and regulations or with their spirit and intent. While 
it is true that the debtor corporations by their tax-free 
covenant clauses have agreed to pay taxes which they 
are required by Jaw to retain or deduct, this agreement 
is not binding in cases where the corporation is 
required to pay 2 per cent tax, not by law, but because 
of the failure of the bond owners or collecting banks 
to furnish proper ownership certificates. 

Whenever interest coupons are presented for pay- 
ment accompanied by ownership certificates showing 
that the owner is alleged to be unknown and where 
the amount of interest exceeds a reasonable amount, 
the case receives special attention and there is very 
small chance for any bondholder or collecting agent 
to obtain credit for the tax withheld at the source 
where it is not so authorized by the law and regu- 
lations. 

The withholding feature of our Income Tax Acts 
needs more clearness and sharper definitions in many 
respects and has from the very beginning proved to 
be a very costly hardship imposed upon the debtor 
corporations. The ambiguities of law and regulations 
embarrass the administrative forces and compels them 
very often to impose taxes upon withholding agents, 
in disregard of the very fact that a withholding agent 
is merely acting as collecting agent for the Government 
and, as such, has never been considered to be subjected 
to taxation. These shortcomings of law and regula- 
tions cause the collection of taxes not contemplated 
by law and forces the debtor corporations as with- 
holding agents to seek redress by appeals to the Board 
of Tax Appeals or the Courts. 


Gift Tax Not Applicable to Gifts Made 
Prior to June 2, 1924 


HE gift tax imposed by the Revenue Act of 1924 
is not applicable to gifts made prior to June 2, 
1924, the date of the passage of the Act, according to 
the decision of the United States Supreme Court in 
John W. Blodgett v. Holden, Collector. The Court held 
that insofar as the Revenue Act of 1924 undertakes to 
impose a tax because of the gifts made by the appellant 
during January, 1924, it is arbitrary and invalid under 
the due process clause of the fifth amendment of the 
Constitution. No opinion was rendered concerning the 
validity of the statute as to the transfers subsequent to 
June 2, 1924. 
However, an opinion by Mr. Justice Holmes, con- 
curred in by Mr. Justice Brandeis, Mr. Justice Sanford 
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and Mr. Justice Stone, holds that it was not the intent 
of Congress to make the gift tax retroactive. It states 
that the rule is well settled that as between two pos- 
sible interpretations of the statute, by one of which it 
would be unconstitutional and by the other valid, the 
plain duty of the Court is to adopt that which will save 
the Act. On the general question whether Congress 
has power to tax gifts no opinion was expressed by 
Mr. Justice Holmes. 


Wisconsin Adopts Three-Year Average 
Basis for Computing Income Tax 


HE income tax law of the state of Wisconsin has 
been modified in a number of important respects. 
‘he system formerly followed in Great Britain of com- 
puting taxable income for any one year on an average 
of three years has been adopted. An exception is made 
for payments due in 1928, for which the taxable income 


will be the average income for the two years, 1926 
and 1927. 


Another innovation is that requiring computation of 
the tax without income exemptions and then allow- 
ing credit of fixed amounts against the tax computed. 
A single person is allowed a tax credit of $8.00 against 
a computed tax. For husband and wife, or head of a 
family, the credit is $17.50. For each dependent the 
credit is $3.00 additional. The tax rate is graduated 
from 1 per cent on the first $1,000 of net income to 
5% per cent on the twelfth $1,000, and 6 per cent on 
all income in excess of $12,000. 


Court Decision Briefs 


Building and Loan Association, Tax Exempt.—A building 
and loan association held exempt under Sec. 231 (4) of the 
Act of 1918 on authority of Cambridge Loan and Building Co. 
v. U. S., June 6, 1927.—U. S. Court of Claims in The Calvert 
Mortgage Co. v. United States. 


Business Expense.—Taxpayer held not entitled to deduct 
as a business expense the cost of improvements made to the 
leased property which it occupied.—U. S. Court of Claims in 
National City Bank of Seattle v. United States. 


Capital Stock Tax.—Corporation held to be “carrying on 
or doing business” and therefore subject to capital stock tax 
under Act of 1921, where it had disposed of its manufactur- 
ing assets and good will but continued to maintain its cor- 
porate entity, and engaged in business transactions (beyond 
the scope of those necessary to final liquidation) for profit 
and which were designed to facilitate the successful con- 
duct of the corporation in which it owned a controlling stock 
interest.—U. S. Court of Claims in Chevrolet Motor Company 
v. The United States. 


Collection of Taxes.—(1) A tax may be collected within 
six years after a timely assessment made before the enact- 
ment of the 1924 Act, collection not being barred on June 
2, 1924, the date of such enactment. 


(2) Assessment against an Alabama corporation after its 
dissolution held valid. 


(3) Assessment in the name of the taxpayer making the 
return is sufficient, regardless of who may ultimately be 
held liable for the payment of the tax, the Commissioner 
not being required jn each case to inquire whether the tax- 
payer was still in existence.—U. S. Circuit Court of Appeals, 
Fifth Circuit in United States of America v. Benjamin Russell, 
et al. 


Corporations, Tax-exempt.—Investment corporation was 
not “engaged in business” within the meaning of Section 
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instrument executed, before the will had been filed for 
1000 of the 1918 and 1921 Acts and was therefore exempt 
from the capital stock tax, where it merely received the in- 
come earned by assets which it owned, and distributed that 
income among its stockholders.—U. S. Circuit Court of Ap- 
peals in Josiah T. Rose, Collector v. Nunnally Investment Co. 

Dividends, Taxable.—A stock dividend declared in 1919, 
the amount of which exceeded the amount of undistributed 
earnings accumulated since March 1, 1913, was not a dis- 
tribution of profits, and a cash dividend declared thereafter 
was held taxable since the amount thereof did not exceed 
amount of undistributed earnings accumulated since March 
1, 1913.—U. S. Court of Claims in Anna Louise Nolde v. 
United States. 

Estate Tax.—Interest accrued but not yet due, as of the 
date of death, upon bank accounts, bonds, notes, etc., owned 
by the decedent, who reported income on the cash receipts 
and disbursements basis, constituting a part of the estate 
for estate tax purposes, may not also be included as income 
to the estate, reporting on the cash receipts and disburse- 
ments basis, when paid and received by the estate on au- 
thority of Nichols, et al. v. U. S., Nov. 7, 1927.—U. S. Court of 
Claims in Safe Deposit & Trust Co. of Baltimore, Executor, 
Estate of Robert H. Jenkins, Deceased v. United States. 

Excise Taxes.—Manufacturer and seller of soft drinks and 
beverages held liable with respect to beverage tax, Act of 
1918, for 10 per cent of full sales price which purported to 
include the tax since petitioner failed to bill the goods with 
the price and the tax stated separately as required by the 
regulations.—U. S. Court of Claims in Lash’s Products Com- 
pany v. United States. 


Gain or Loss On Sale of Stock by Residuary Legatee, 
Basis for Computing.—Gain or loss resulting from sale of 
stock acquired during 1918 by a residuary legatee under a 
will, should be computed on the basis of the fair market 
value of the stock as of the date upon which it was dis- 
tributed to such residuary legatee, and not the value of the 
stock at date of death as contended by Commissioner. 
The stock was distributed when, pursuant to a written 
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probate under which the executors and trustees under the 
will, who were residuary legatees, set over, assigned, and de- 
livered to each residuary legatee his proportionate share of 
the residuary estate, each legatee receipting therefor, and not 
when new stock certificates were issued by the corporation 
in their names.—U. S. Court of Claims in F. W. Matthiessen, 
Jr. v. United States. 

Income and Estate Taxes, Overlapping of.—The same 
item can not be made to serve as a part of the value of the 
gross estate for estate tax purposes and also as a part of 
the gross income of the estate for income-tax purposes. 

The right to receive from a partnership the distributive 
share to which the decedent was entitled was held to pass 
to his executors as an asset of the estate and the amount 
when ascertained and paid was not taxable income to the 
estate.—U. S. Court of Claims in George Nichols and Mary B. 
Nichols, Executors v. United States. 

Invested Capital—Commissioner’s action approved with 
respect to the exclusion from invested capital for 1917 of a 
fund represented by certain debenture notes issued to stock- 
holders on the grounds that the notes represented borrowed 


money.—U. S. Court of Claims in Unterberg & Co., Inc. v. 
United States. 


Earned surplus may not be included in invested capital 
under 1918 Act until a prior operating deficit has been made 
up.—Supreme Court of the United States in L. M. Willcuts, 
Collector v. Milton Dairy Company. 


Jewelry, Excise Tax On.—The purchase price is the 
amount actually collected where a vendor of jewelry sold un- 
der a conditional sales contract charged off the uncollectible 
unpaid portion of certain sales, since in so doing he elected 
not to retake possession of the property, in accordance with 
his option under the sales contract, and the sale was then 
completed.—U. S. Dist. Court, S. D. of California, S. Div., 


in Slavick Jewelry Company, a Corporation v. John P. Carter, 
et al. 


Jurisdiction of Courts in Review of Board Decisions.— 
The jurisdiction with respect to a review of a Board de- 
cision given to the Courts of Appeals by the 1926 Act is to 
review only errors of law and the inquiry is limited the 
same as it would be in reviewing the verdict of a jury on a 
writ of error, if the Board has acted within its jurisdiction 
in considering the case presented. 


The exercise of an honest belief on the part of the tax- 
payer in ascertaining and charging off a debt as being worth- 
less is not conclusive nor binding on the Board.—U. S. 


Circuit Court of Appeals, Fifth Circuit in Thomas J. Avery 
v. Commissioner. 


Losses.—The deduction of a loss by reason of worthless 
stock is not to be disallowed on the ground that the cor- 
poration has not completed the sale of its assets -and the 
liquidation of its business——U. S. Circuit Court of Appeals, 
Ninth Circuit in Royal Packing Company, a Corporation v. 
Commissioner. 

Refunds.— Under the 1926 Act the right of individuals to 
recover taxes paid under Section 218, Acts of 1918 and 1921, 
as stockholders of a personal service corporation which was 
later denied such classification, rests upon and is governed 
solely by the provisions of Section 1210 of the 1926 Act 
which specifically covers such cases, and recovery can there- 
fore not be had where as required by that section, the tax 
upon the income involved has not been paid by the corpo- 
ration—Cir. Court of Appeals, Ninth Circuit in James A. 
Hight, Jr., Trustee, et al. v. U.S. 

Refunds Erroneously Made, Recovery by Government.— 
The Government may recover by suit taxes erroneously re- 
funded and is not estopped by the judgment in a former 
suit brought by the Government against the defendant on 
the theory that it had failed to pay the tax refunded.—u. S. 
Dist. Court, Dist. of Minnesota, Fourth Div. in United States 
of America v. Standard Spring Manufacturing Company. 


Tax Claims Against Receivers.—The claim for taxes of 
the United States against the funds of an insolvent in the 
hands of a receiver carries the right to interest imposed by 
the statute for failure to pay such taxes in due time, where 
entitled to priority over other claims.—U. S. Dist. Court, 


W. D., Penn., in W. B. Pearsall v. Central Oil & Gas Com-: 


pany of America. 
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The Kiplinger Washington Agency, 
Albee Building, Washington, D. C. 

Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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ET 5 o5 die axe ” 7— 9 x 44x24 


Voucher, Document.. “ 15— 4%x10 x24 
Private Wire ....... = 6— 82x 534x224 


SS. reer “ 17— 54x 34x24 
2. 0 oer _ 3s—- 6x4 x24 
2 eee ee a “ 10—6 x 44x15 
>? 2 ,A— ee “ 16—8 x5 x24 
Ledger Sheets ..... “ 14—12 x12%4x12 
Tabulating Cards ... “ 1— 8 x4 x24 
Miscellaneous ...... 8—8& x4 x15 

5 Re ee 4— 7 x 5,x24 
Envip. & Misc...... ” 5—1042x 4142x24 
Inv., Vouchers, etc.. “ 18— 8x 7 x24 
Tabulating Cards, etc. “ 19— 75%x 32x18 


Attach this coupon to your letterhead and 


mail today for a FREE sample LIBERTY 
Box. 
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'. 


RAND MSNALLY BUILDING — CHICAGO. ILL. 
Please send me a sample LIBERTY Collapsible Storage 
Filing Box. I prefer the size I have checked 
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HARDY PATTEN of the Washington, D. C., bar is 

*to be associated with E. C. Alvord, special assistant 
to the Secretary of the Treasury. Mr. Patten was graduated 
from the University of California in the Class of 1923 and 
received an LL.B. degree from Columbia University in 
1925. He spent a year in research work in the administra- 
tive field of Federal taxation for Columbia University, and 
subsequently he was in the Washington office of the firm 
of KixMiller & Baar. In his new position, it is expected 
that Mr. Patten will concentrate upon the administrative 
features and policies of Federal legislation in which the 
Treasury Department is interested. 


"THE Bureau of Internal Revenue has announced that it 
had collected a total of $1,275,965.28 in taxes in the year 
ending June 30, 1927, from the examination of information 
furnished by taxpayers who paid out funds to others for 
services. ‘ 

The Bureau’s figures showed that 3,696,243 returns had 
been examined for such information which the taxpayers 
were required by law to furnish. Following is the full text 
of the Bureau’s statement: 

During the fiscal year ended June 30, 1927, there was col- 
lected as a result of examination of the information returns, 
$1,275,965.28. 

Under the “information at source” provision of the Reve- 
nue Act of 1926, all persons, “in whatever capacity acting,” 
are required to report to the Commissioner of Internal 
Revenue payments to others during the taxable year of 
$1,500 if the recipient of such payments is single. If the 
recipient is married, report need not be made if the pay- 
ments aggregate less than $3,500. 

Information returns are carefully checked with the indi- 
vidual return of the taxpayer to whom such payments are 
made. 

The following statement shows by months the number of 


Forms 1099 investigated and the resulting additional 
revenue: 


1926 No. Amount 
Me. Std dice. Naddoey ule saiont 106,552 $ 156,250.35 
NER yo. eee eas BI de 92,847 59,233.52 
MIO «LS. Bhidad weit 225,662 136,295.81 
ETE 5 A See aren eet eek 793,589 99,144.56 
ee REN Cae een a 620,968 189,424.50 
aE ane an ee ae Ee 389,953 88,153.03 
1927 
ERIE RE OE OF OTS 480,060 79,204.70 
UE nb dic Cotmewce mele acne 76,779 59,179.83 
eS Rs Cee eee aero 167,372 38,685.56 
|. RE IOG FA ee SE 304,807 91,664.60 
er eee ee eee 220,249 87,573.46 
Oe. ars cals stb <a RR 217,405 191,155.36 
WOME Oy Sere edhe what 3,696,243 $1,275,965.28 


Te Treasury Department reports reduction in the gross 
public debt of $108,000,000 during October. Gross public 
debt, October 31, was $18,368,491,611, against $18,477,419,684 
September 30. Balance in general fund, October 31, was 
$261,588,849, against $490,544,016, which left a net debt on 


October 31 of $18,106,902,762, against $17,986,875,688 at end 
of September. 
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Reduction of the balance in the general fund during month 
reflected mainly retirements of Second Libertys in anticipa- 
tion of their maturity on November 15. During October 
second Libertys totaling $135,340,800 were retired, of which 
$71,974,350 were through purchases for account of the sink- 
ing funds. On October 31, two weeks before maturity, 
there remained outstanding $757,502,400 of second Libertys. 

The condition of the Treasury as disclosed by operations 
is considerably less favorable than a year ago. For four 
months of the fiscal year ended October, the Treasury 
shows surplus of only $24,000,000, against $63,000,000 for the 
same period last year. Receipts are running below those 
of a year ago, while expenditures are in excess of those of 
last year. Total ordinary receipts for the fiscal year to the 
end of October were $1,187,548,0000, against $1,198,420,000 
year ago and total expenditures chargeable against receipts 
were $1,163,421,000, against $1,134,956,000. 

Principal sources of revenue show decreases, compared 
with year ago; customs totaling $214,000,000 show a decline 
of about $3,000,000; income tax receipts of $553,000,000 show 
a drop of $23,000,000 and miscellaneous internal revenue col- 
lections, totaling $212,000,000, decline of $11,000,000, com- 
pared with the first four months of the previous fiscal year. 


THE aggregate income of American citizens in 1926 was 
nearly $90,000,000,000, the greatest in history, the Bureau 
of Internal Rvenue states. National income has increased 
$27,000,000,000 in the past six years, giving the United States 
one of the highest standards of living ever attained in any 
country, the bureau states. Indications are the 1927 national 
income will be about the same as for 1926. 

Saving account deposits total $26,000,000,000, according to 
Treasury estimates, having increased more than $1,000,000,- 
000 last year despite a gain in installment plan buying. 


AN unexpected episode in connection with numerous in- 
terests who have sought to show that the cause of busi- 
ness prosperity, states rights, vested rights of individuals, 
and what not, would be served if the prayers of each for a 


Universities. 
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ACCOUNTANCY 


UNIVERSITY COURSE IN 
BUSINESS AND PROFESSIONAL ACCOUNTING 


Secure, through Home Study, in your own spare time, and at very nominal expense, the iden- 
tical complete training in Accountancy as is given in day and evening classes of the greatest 












Our plan of supplying instruction applicable fer prac- 
tical business purposes and the methods of training are 
based on thirty-three years of actual experience in the 
non-resident field. 


Our complete accounting course, covering all branches 
of accounting, prepares you for executive and cost ac- 
counting, government auditing, or for C. P. A. Degree. 
In the event that a graduate taking the C. P. A. exami- 
nation should fail the Institute will, without additional 
cost, continue to coach the candidate until he is success- 
ful in passing. This special individual C. P. A. instruc- 
tion and coaching is based upon actual questions and 
problems given in various State examinations. Unlim- 
ited consultation service and privileges on training and 
on position held by student. 


1928 
Massachusetts 
Tax Service 


UR completely revised loose-leaf Service for 
1928 will be ready for delivery September 

1, 1927. Contains full information on Corpo- 
ration, Income, Inheritance and Stock Transfer 
taxes and is kept constantly up to date through- 
out the year by frequent mailings. Also contains 
lists of exempt and taxable securities and securi- 


ties which refund the Massachusetts tax. A com- 
plete list of all business corporations (both 
domestic and foreign) doing business in Massa- 
chusetts is furnished free with each Service. 
Loose-Leaf Edition $35.00 per year 
Bound Edition (without cur- 
rent mailings) 
Published in Boston where the 
tax laws are made. 


Massachusetts Tax 


Clearing House 


80 Federal Street 
Boston 





This Complete Accounting course has been very successfully used by a number of leading 
Universities for many years. It is the result of a great many years of practical experience, 
and of study and research work of the country’s leading Certified Public Accountants. 


All coaching is done, and all papers are graded, by 
Certified Public Accountants only. Many other special 
features go further to make our course and service 
most exceptional and successful. 

Fill out blank below for complete information regarding our 
very unique plan and service. 


a 

National Institute of Accountancy, Inc. Dept. HS 
o Institute Building 

g 4753 South Parkway, Chicago 

: Please send information regarding your service. 
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from 
“Beginning 
to End” 


From the time you put 
the stamp on an envelope 
until it’s opened at the 
other end of the line, there 
are two things necessary. 
First — ample protection 
for the contents, second 
—impressive appearance. 
For thirty years Security 
Envelope Company has 
built and perfected envel- 
opes of every kind — en- 
velopes of every size and 
style— built to fit your 
needs. For real quality 
and service get in touch 
with our nearest office. 
Actual samples and quo- 
tations will be gladly sent 
on request. 


ecurity Envelope @mpany 
C1heHouse of Specialties 


2900 Fifth Avenue South 
MINNEAPOLIS 
Main Office 
and 
Factory 
NEW YORK CLEVELAND CHICAGO 
48 Vesey St. 107 Leader Bldg. 468 Ist Nat’l Bk. Bldg. 


DETROIT 
400 Congress Bldg. 
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generous tax handout were answered by Congress was the 
rebuke administered to the Chamber of Commerce of the 
United States for its insistent demand for a larger reduction 
of Federal revenue than the Treasury Department has con- 
cluded is warranted. 

The chamber held a referendum in which it was revealed 
that the membership prefers a $400,000,000 tax cut to some- 
thing smaller. The result was precisely as might have been 
reasonably assumed without a ballot, but the officials attach 
special significance to the vote and insist upon having it 
viewed likewise by the Government. 


Ts delegation which appeared before the Ways and Means 
Committee to protest against the Federal estate tax in the 
name of the National Council of State Legislatures appears, 
from admissions made to the committee, to have been largely a 
lobby financed by individuals with the perfectly human desire 
of paying as little as possible to the support of government, 
either state or national. The contention that the anti-estate 
tax delegates were seriously concerned about states rights or 
anything else excepting tax exemption for their clients seem- 
ingly did not impress the Ways and Means Committees. 

In the face of the concerted verbal attack on the estate tax, 
there were intrepid souls with something to say in favor of 
retaining the tax as it is, with a credit for state taxes paid as 
a protection against a multiple levy on estates. 

Harry A. Ash, a Chicago attorney, made an appeal for re- 
tention of the tax. Without it there would be great evasion, 
he said, and rich men, by buying up a great amount of municipal 
securities, could avoid payment of all taxes by themselves or 
their estates. He said an estate similar to that of James B. 
Duke could scour the country for “municipals” and “never pay 
a dollar of revenue.” 

Hanlon H. Morse of New Hampshire, saying he was present 
on a special commission from his Governor, opposed: repealing 
the Federal tax, contending that repeal would put the states 
into competition for writing the most favorable inheritance tax 
laws in order to attract citizens. He told of numerous post- 
cards and letters sent to members of the New Hampshire 
Legislature from the American Taxpayers’ League urging them 
to write to the Ways and Means Committee in favor of re- 
pealing the tax. 

William C. Roberts, chairman of the Legislative Committee 
of the American Federation of Labor, said that if it were 
abolished “it would create intensive competition between the 


states that do not collect an inheritance tax, to induce rich men 
to locate in them.” 


D. D. Carroll, professor of Economics at the University of 
North Carolina, defending the Federal Estate Tax, said it be- 
came more vital every year to the fiscal system. 





ASOLINE taxes were 19.2 per cent larger for the first six 
months of this year then they were in the same period a 
year ago. A total revenue of $101,250,841 flowed into state 
treasuries for that period, the Bureau of Public Roads com- 
pilation of reports shows, indicating that 4,919,000,000 gallons of 
gasoline were consumed by motor vehicles, including estimated 
amounts for those states not imposing the tax. Gasoline con- 
sumption was reported to show an increase of 11.4 per cent, 
while vehicle registration increased only 7 per cent. 
Gasoline taxes were imposed in all but four states and two 
of these have since adopted a tax, so that only two states, New 
York and Massachusetts, do not now tax gasoline. The rate of 


tax on June 30 ranged from 2 to 5 cents a gallon and averaged 
2.55 cets. 





‘THE Democratic tax reduction policies have given rise to 
something more than a surmise that an attempt is being 
made to buy votes and financial support for the party by gen- 
erous gifts from the Federal treasury. In truth, the charge is 
being openly made in Washington without qualifications. The 
Kiplinger information service in its letter of November 7 
euphemistically comments on the alleged stroke of political 
finesse as follows: “Organized business interests are working 
more closely with Democrats than for many years, and there is 
an impression that campaign contributions will be forthcoming 
for Democrats, who need the money badly.” 
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While the grant of special tax indulgences to influential folk 
is by no means a transgression that is confined to any one 
party, there are people so impractically constituted as to regard 
such a policy as particularly reprehensible for a party which in 
its national appeal purports to champion the cause of the 
underprivileged. 





Significant Decisions of the Board of Tax 
Appeals 


Appeals—Who Must Initiate—In the absence of an ap- 
peal by the party or parties against whom the deficiency 
was asserted, it was held no valid appeal was pending before 
the Board.—Walter P. Coleman v. Commissioner, Dec. 3015. 

Baseball Contracts, Exhaustion of.—Petitioner purchased 
contracts for the services of certain professional baseball 
players during the year 1922, each contract being renewable 
from year to year at the option of the petitioner or its as- 
signee, Held, that the amounts paid for such contracts rep- 
resent capital expenditures, and that, since the rights ac- 
quired by the petitioner thereunder are not shown by the 
evidence to have been exhausted or lessened by the passage 
of time, it is not entitled to any deduction for exhaustion.— 
Dallas Athletic Ass’n v. Commissioner, Dec. 3024. 

Business Expenses. —During 1915, 1916 and 1917 the peti- 
tioner engaged the services of certain efficiency engineers 
for the purpose of studying conditions at its plant with the 
hope of increasing production at a reduced cost of opera- 
tion. Held, that such expenditures were deductible as 
ordinary and necessary business expenses and should not 
be capitalized as contended for by the petitioner—Evens and 
Howard Firebrick Company v. Commisstoner, Dec. 2955. 

Community Property—California.—Petitioner and his wife 
in 1921 were residents of California. For that year they 
filed separate returns, the wife reporting as income the 
salary paid her by the petitioner for services rendered him 
in his business, which salary she had invested. The house- 
hold expenses were paid by the petitioner. Held, that the 
Commissioner erred in including the salary of the wife in 
the income of the petitioner.—Leon Salomon v. Commissioner, 
Dec. 2985. 

Community Income—Texas.—The wife reported one-half 
of the income received in 1924 from services rendered by 
the husband and claimed such amount to be earned income 
within the provisions of Section 209, Revenue Act of 1924. 
Held, such earnings of the husband are not earned income 
of the wife. 

Under the laws of Texas, the wife’s interest in com- 
munity income arises from the marital relationship, irrespec- 
tive of the performance of any services by her.—Ethel Hop- 
kins McLarry v. Commissioner, Dec. 3036. 

Deficiency Notices—Statute of Limitations.—A notice of 
deficiency in tax was sent to a person other than the tax- 
payer and without street address. This was returned to the 
Commissioner and remailed to the correct address after the 
statute of limitations had tolled. Held, that the collection 
of the deficiency is barred by the statute of limitations.— 
George E. Graft v. Commissioner, Dec. 3026. 

Depletion—Coal Mines.—In determining the March 1, 
1913, value of a coal mine for depletion purposes, the future 
expected profits from a commissary operated in conjunction 
with said mine can not be included in the future expected 
profits from the sale of coal. 

Under the circumstances of this case, petitioner is éntitled 
to deduct from the expenses theretofore charged against the 
mining of coal certain expenses attributable to the operation 
of the commissary in determining the March 1, 1913, value 
of the leasehold for depletion purposes. —Gatliff Coal Com- 
pany v. Commissioner, Dec. 2935. 


(Continued on page 470) 


Federal Income Tax Returns 


Our well-known Federal Income Tax Course will enable you 
to prepare Federal Income Tax Returns intelligently and 
accurately. 

Write for complete information regarding this remarkable 
Home Study Course. 


AMERICAN EXTENSION INSTITUTE 


Dept. ITM 112 E. 19th St., New York 
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F. T. S. is the designation of the 
Foulke Tax Service—a revolutionary 
application of the well-known prin- 
ciples followed by CYC and Corpus 
Juris now for the first time applied 
to the Federal Income Tax Law: It 
makes unnecessary all the complicated 
loose leaves and special systems of 
filing, and puts at your finger tips all 
that you need in complete, compre- 
hensive, authoritative, and final form. 

Through F. T. S. you get the first 
exhaustive and searching analysis of 
the Federal Income Tax Law, you 
get the only work which fully dis- 
cusses legal principles underlying the 
Federal Income Tax Law, written 
after years of labor, by a practicing 
lawyer—Roland R. Foulke of the 
Philadelphia Bar. 

F. T. S. is the only tax service 
which is kept up-to-date all year 
round by a bound cumulative 
monthly supplement. 

No loose leaves to file or to get 
lost. 

F. T. S. requires no temporary or 
permanent cross reference tables to 
be referred to in order to find current 
rulings and decisions. In two simple 
indexes you find all that you want 
on any problem or case that con- 
fronts you. 

In short, F. T. S. gives you what 
you want, when you want it, and 
where you want it—all in one place. 


aeeeee====Examination Order.=<sasneane 


Foulke Tax Service, 
505 Chestnut Street, 
Philadelphia, Pa. 

You may enter my subscription to the F. T. 8S. for the 
year, December 1, 1927, to November 1, 1928. Upon re- 
ceipt of the cumulative volume and first supplement I 
will examine same and within 10 days remit $30.00 if it 
is satisfactory. If not satisfactory, I will return same at 
your expense, 
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Bring Speed, Simplicity, Economy and Efficiency to 
Modern Record-Keeping 


Loose Leaf Visible Records have proved themselves 
practical and valuable throughout Office and Fac- 
tory. Rediref Loose Leaf binders are being adopted 
for many reasons, the more important being— 
They give fast location of accounts (40 or more 
records before the eye at one time). 
They afford quick reference (being light, com- 
pact and easy to handle). 
They aid ease and speed of posting (having a 
flat writing surface and non-interfering prongs). 
They save space; they save time; they give maxi- 
mum results for minimum investment and oper- 
ating cost. 


Accounts Payable 
Accounts Receivable 
Collection Follow-up 
Credit Records 


Rediref is unique in the Visible Record field. It 
combines for the first time the ease of reference of 
the card file; high capacity of the prong binder; 
and flat-opening sheets in writing position, hereto- 
fore exclusively a ring-book feature. 


The Visible Record Binder has an all-steel back, 


Membership Lists 
Personnel Records 
Production Records 
Purchasing Data 


Une problem of Visible Record equipment is the 
shitting of sheets within a series, or bank, to permit 
the insertion of new accounts. In this device the 
problem is solved by the use of a Shift Bar consist- 
ing of two pieces of nickel-plated spring steel, 
hinged at one end. By its use a number of sheets 
may be lifted bodily from the prongs and replaced 
in any desired location. It is speedy in operation, 
simple to use and economical. 


Rediref Visible Records are being used to advan- 
tage in every department of business. A few 
classes of records kept in this way are— 


Quotation Records 
Real Estate Records 
Stock Records 
Traffic Records 


exposed parts nickel-plated, fitted with a simple, 
positive, duplex mechanism which affords two dif- 


ferent open positions—one for posting and one for 
shifting sheets. 


Rediref Visible Binders, sheets and indexes are car- 
ried in stock by the better stationers the country over. 
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Ask your stationer or write us for a free copy of our new booklet, 
“Rediref Visible Records” 


WILSON-JONES COMPANY 


NEW YORK GENERAL OFrFices AND Factory SAN FRANCISCO 


300 FRANKLIN BOULEVARD 


310 Broadway CHICAGO 


323 Market Street 
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Outstanding Shaw Titles 


For Closer Business Control 


“Accounting Systems: Principles and Problems of Installation” 
By George E. Bennett, LL., M. C.P.A. 

ERE, at last, is a book that not only outlines the theory and practice in 

the operation of accounting systems, but clearly shows actual model 
systems for a wide variety of representative businesses. ~The general scheme 
behind each is specifically described. Illustrative forms, blanks, and record 
sheets reproduced in full make this book a real desk tool. You really cannot 
afford to be without this system accountant’s guide. “There are literally 
thousands of system-building ideas. Illustrated with 109 working forms 
besides scores of additional tabulations. 554 pages. Buckram. Net, $6. 


“Federal Income Taxes, 1927” 


By Eric L. Kohler, C.P.A., Member of Kohler, Pettingill and Company, 
Certified Public Accountants 

Birger sordbage with puzzling tax and accounting problems in widely varying lines 

of industry every accountant, lawyer or business man needs a handy, up-to-the- 
minute reference manual of tax procedure. That is what this unusual book gives— 
essential principles underlying income tax procedure and their effective application to 
the tax problems of corporations, partnerships, trusts, or individuals. Point by point, 
Kohler summarizes the current law and 1926 Treasury Regulations, and digests 
tersely each point, brings out the ruling, indicates reasoning, and outlines the facts 
involved. Latest opinions of the General Counsel of Internal Revenue, and rulings of 
the Commissioner and the Department are cited to clarify obscure and doubtful phases 
of law and procedure. So that you can quickly turn for more extensive references to 


the full text of each citation, its source is plainly indicated. Illustrated. 592 pages. 
Buckram. Net, $6 


“Applied Business Finance” 
By Edmond E. Lincoln, Chief Statistician, Western Electric Company, Inc. 
SSENTIALLY, this handy finance manual pays 
little attention to the abnormal or spectacular and 
more public phases of financing. Rather, it stresses 
those problems of financing which arise from day to 
day in every business concern. Moreover, it very 
definitely links up the financial problems of business 
with the changes in the business cycle. Step by step, 
you are told the best methods of calculating capital 
requirements and exactly how to secure sufficient 
long time capital for working purposes. Safe ways 
to borrow and on what terms; how quickly loans 
should be paid back, and when to distribute earnings 
all are clearly described. Methods of temporary 
financing are analyzed for good and bad _ points. 
Then, too, you are shown effective ways to establish 
maximum credit and how far to extend credit to 
others. Relations with the banker—the specific requirements are explained. It also 
takes up the handling of funds within the business; how to finance production and 
sales; how to prevent “frozen” capital, and increase the rate of turnover. 
Illustrated. Buckram. Net, $6. 





EDMOND E. LINCOLN 


772 pages. 
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Examine These Books— eA. W. SHAW COMPANY, 
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OTHER SIGNIFICANT TITLES 
“Applied Budgeting,” by Henry Bruere, Exe- 


cutive Vice-President, Bowery Savings Bank, 
New York City, and Arthur Lazarus, Metro- 
politan Life Insurance Co. This unusual book 
is a manual of the very latest budgeting tech- 
nique. Actual figures give operating and ex- 
pense ratios, forecasts of earnings, and ex- 
penses, special way of setting quotas for a 
wide variety of businesses. 248 pages. Buck- 
ram. Net $6. 


“Retail Method of Inventory,” by Malcolm P. 
McNair, Harvard University. Here is laid out 
a complete plan for the accounting control of 
retail operations—the selling price method of 
merchandise accounting. 143 pages. Buck- 
ram. Net, $3 


“International Accountants’ Congress,” com- 
piled by E. Vandien, Secretary, International 
Accountants’ Congress. Here is the clearest 
essence of authoritative business thought on 
the art and science of accounting and business 
control—compactly, concisely arranged. 862 
pages. Cloth. Net, $5 


“Accounting Procedures for Public Utilities,” 
by W. G. Bailey and D. E. Knowles, of the 
Business Research Corporation, Runs the whole 
gamut of utility accounting—from time-keeping 
to capital stock and dividends. 375 pages. 
Buckram. Net, $7.50. 


“Principles of Auditing,” by E. L. Kohler 
and P. W. Pettingill, both of Kohler, Pettingill 
and Company, Certified Public Accountants. 
Compact hand-book of standard audit practice 
—complete from starting the audit to prepar- 
ing the text of the audit report. 395 pages. 
Buckram. Net $6. 











































































































































































































FREE! 


UCCESS in business depends more 

and more upon clear analysis and ac- 
curate solution of business contro] prob- 
lems. These Shaw Publications put right 
in your hands definite principles, tested 
plans and proved methods for solving 
business control problems. Examine any 
of these profit-paying books—free. Send 
the handy coupon, at the right today— 
now! 


A. W. Shaw Company 
Publishers 


Cass, Huron and Erie Streets 
New York Chicago London 








4 Cass, Huron and Erie Streets, Chicago. 
Please send me for 5 days’ free examination the Shaw publications I have checked 
' below. Within 5 days after their receipt I’ll send you the amount indicated after 


4 cach volume, plus few cents for postage and packing, or return the books. IT-12-27 
uO) “Accounting Systems: Principles and C1 ‘Retail Method of Inventory,” McNair, $8. 
3 Problems of Installation,” Bennett, $6. (“International Accountants’ Congress,” 
8 (1 “Federal Incou:e Taxes, 1927,’ Kohler, compiled by Vandien, $5. : 
$ “Accounting Procedures for Public Utili- 
ties,” Bailey and Knowles, $7.50. 
O“Principles of Auditing,” Kohler and 


i 6. 
8 (11) “Applied Business Finance,” Lincoln, $6. 
iC) “Applied Budgeting,” Bruere and La- 


f zarus, $6. Pettingill, $6. 

: Orders over $10, 25% cash with order, balance in 3 monthly installments of 25% each. 
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Federal ‘Taxation 


Income Tax 
Estate Tax 
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In the development of a coal mine acquired subsequent to 
March 1, 1913, the petitioner found after carrying on mining 
operations that the coal deposit was more valuable than was 
known to exist at the date of purchase. Held, that the peti- 
tioner is not entitled to revalue the estimated coal content 
and to base a depletion deduction upon such enhanced value 
rather than on the cost.—Clarence D. Robinson v. Commis- 
sioner, Dec. 2941. 

Estate Treated as Separate Taxable Entity.—A trust es- 
tate under the control of a resident fiduciary and subject to 
the jurisdiction of the State of Wyoming is not a nonresi- 
dent alien and taxable as such under the Revenue Act of 
1918.—Estate of A. F. T. Cooper v. Commissioner, Dec. 3054. 

Expense of Moving Machinery, When Not a Capital Ex- 
pense.—The expense of physically moving petitioner’s 
machinery from one location to a new location, held, not to 
constitute an improvement or capital expenditure, but rather 
an ordinary and necessary business expense. The Board 
distinguished the situation in the case considered from that 
where machinery is purchased and set up ready for use. In 
such a case the cost of installation would be considered a 
part of the original cost of such machinery and a capital 
expenditure—MacAdam and Foster, Inc. v. Commissioner, 
Dec. 2981. 

Good Will—Evidence of Existence and Value.—There are 
no well-known and uniformly accepted rules either for the 
determination of the existence of good will or for its valua- 
tion, and it is only by looking at the circumstances of the 
business as a whole in the light of its history up to the time 
of the date under consideration that the question can be 
decided. 

While the problem of valuation is not to be confined to 
the application of mathematical formulae or governed by a 
slavish adherence to a rule, nevertheless it may not as a 
matter of law be disposed of by the categorical opinions of 
witnesses unless their training and experience and their in- 
telligent appreciation of the nature of the valuation problem 
give substance to their opinions—Mossman, Yarnell & Co. 
v. Commissioner, Dec. 3065. 

Good Will, Inclusion In Invested Capital—Good will 
paid into a corporation for capital stock cannot be included 
in invested capital in the absence of proof of its actual cash 
value at the time paid in.—Fred Eberlin Company v. Commis- 
sioner, Dec. 3016. 
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Income Taxes Paid by Lessee for Lessor Held Income to 
Lessor.—Prior to the taxable years petitioner leased its rail- 
road and property for a term of years, the lessee agreeing 
to pay all Federal income taxes imposed upon the lessor 
with reference to the rental. The lessee paid the Federal 
tax upon the net income returned by petitioner for each year 
subsequent to the lease. Held, the amount of tax so paid 
constitutes additional income to the petitioner for the year 
in which such tax became due and was paid.—Chatham Rail- 
road Company v. Commissioner, Dec. 3067. 

Income Paid In Stock—When Taxable.—A corporation 
issued its stock under a contract in part payment for serv- 
ices to be rendered. The contract provided that if the party 
to whom the stock was issued ceased to be employed by the 
corporation through no fault of his own then the stock was 
to become unconditionally the property of the party to whom 
issued. The party was discharged without fault of his own. 
In proceedings by the corporation to recover the stock a 
decision adverse to the corporation was rendered by the 
lower court and the Appellate Court. Held, under the con- 
tract the stock was not income during the year in which the 
final court decision was rendered. Stock became petitioner’s 
when company discharged him, which was before the year 
which the Commissioner made a deficiency assessment.— 
Percy K. Hexter v. Commissioner, Dec. 2962. 

Inventories, Valuation of.—An inventory taken upon the 
basis of cost or market, whichever is lower, may not later 
be revised to accord with the market price established sub- 
sequent to the inventory date—Frederick A. Stearns v. Com- 
missioner, Dec. 2965. 

Invested Capital—Petitioner at date of incorporation in 
1915 acquired for stock an exclusive sales agency contract 
with the Allen-Brady Company. Held, that no part of the 
value of this contract at date of acquisition could be included 
in invested capital for 1920. Evidence with respect to cer- 
tain contracts alleged to have been acquired at date of in- 
corporation held insufficient to disturb the Commissioner’s 
determination with respect thereto —McCoy-Brandt Mach- 
inery Co. v. Commissioner, Dec. 2966. 





In 1918 and 1919 the petitioner issued capital stock in the 
amount of $95,000 for cash and in the amount of $95,000 to 
the same stockholders and received therefor certain non- 
interest bearing promissory notes payable five years after 
date. The notes were not paid at maturity but were re- 
newed for another fixe-year period and finally cancelled in 
December, 1926, at which time the stockholders surrendered 
the stock for which they had given notes. Held, that the 
discounted value of said notes was not includable in invested 
capital—Coon Auto Co. v. Commissioner, Dec. 2939. 

Life Insurance Companies, Taxation of.—Petitioner 
claims as a deduction an amount representing the fair rental 
value of space in a building owned by it and occupied in 
connection with its investment department. Held, that the 
deduction claimed is not allowable under Section 245 (a) 
(5) of the Revenue Act of 1921 even though the rental value 
of the entire space occupied by it was returned by the peti- 


tioner as income.—Metropolitan Life Insurance Company v. 
Commissioner, Dec. 2973. 


(Continued on page 474) 
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Losses.—Amount expended by petitioner in an unsuccess- 
ful effort to secure a secret formula for the corporation of 
which he was president, under an agreement whereby he 
was to be reimbursed if the venture was successful, held, 
deductible as a loss.—Ernest ,E. Lloyd v. Commissioner, Dec. 
3021. 


A taxpayer may not take as a deduction on his individual 
tax return a proportionate part of a bad debt due to a part- 
nership of which he was a member.—A ppeal of S. Stanwood 
Menken, Dec. 3023. 


Loss in a shortage of inventory is a legal deduction from 
gross income.—Lang Broom Co. v. Commissioner, Dec. 3062. 


In 1918 Fred Fear & Co., Inc., acquired 60 per cent of 
the capital stock of J. H. Doxsee & Sons, Inc., for $30,000 
under an agreement that the $30,000 should be deemed as a 
loan and should be returned from the profits and earnings, 
and not otherwise, of J. H. Doxsee & Sons, Inc., in an 
amount not to exceed $10,000 per year. The operations of 
J. H. Doxsee & Sons, Inc., for the years 1918, 1919 and 
1920, resulted in aggregate net losses of $29,725.06. Fred 
Fear & Co., Inc., charged off in 1920 as a loss $22,738.34 of 
the amount advanced to J. H. Doxsee & Sons, Inc.; Held, 
that the amount charged off is not a legal deduction from 
gross income in the income-tax return of Fred Fear & Co., 
Inc., for the year 1920.—Fred Fear & Co., Inc. et al. v. Com- 
missioner, Dec. 3063. 

Net Loss.—The loss sustained by the petitioner in 1921 as 
the result of the liquidation of a corporation carrying on 
business formerly operated by petitioner and another as a 
partnership, and after dissolution, operated by him as an 
individual, was not a “net loss” as defined in Section 204 (a) 
of the Revenue Act of 1921.—W. C. Harris v. Commissioner, 
Dec. 3039. 

Overlapping Items, Accounting for.—Petitioner for a pe- 
riod of more than 30 years consistently carried on its books 
an account captioned “Current Surplus.” To this account it 
debited and credited items of income and expense and book- 
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keeping errors which, in its opinion, pertained to years other 
than the current year. At the end of each year it trans- 
ferred the balance of the account direct to its regular “Sur- 
plus.” After the enactment of the income tax laws it re- 
flected whatever balance existed in the “Current Surplus” 
account in its income-tax return. If a debit balance existed, 
it was claimed as a deduction. Likewise, if a credit balance 
existed, it was reported as income. During 1919 and 1920, 
311 items were either debited or credited to this account. 
Held, that where the petitioner relies upon that part of Ar- 
ticle III of Regulations 62 dealing with “overlapping items” 
and the respondent concedes that at least 111 items should 
be treated as outlined in that article, and neither party ques- 
tions the validity of the article, the Board will apply the 
same principles contained therein to the remaining 200 
items. Eleven of the 200 items were excluded and passed 
upon separately—Evens and Howard Fire Brick Company v. 
Commissioner, Dec. 2955. 

Partnerships. —An agreement between father and mother 
on the one hand and their son on the other that the son 
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should have a one-third interest in the profits and losses of 
a partnership of which they were the sole members does not 
constitute the son a member of an ordinary partnership.— 
Appeal of John W. Graham, Dec. 3001. 

Patents, Exhaustion of—A taxpayer possessing the sole 
and exclusive right and license to practice certain inventions 
and make and use certain machines covered by certain 
United States Letters Patent “and any and all patents which 
may result from the application for patents” recited in the 
license agreement “for and during the respective terms for 
which said patents are, or may be granted, in and through- 
out the United States * * * and use and sell the products of 
such processes and machines, together with the right to 
grant to others sublicenses, or other rights under this agree- 
ment” is entitled to a deduction for the exhaustion of such 
license agreement entered into prior to March 1, 1913, equal 
to its March 1, 1913, value based upon the value of the pa- 
tents then in existence, prorated over their remaining life.— 
The Owens Bottle Company v. Commissioner, Dec. 3037. 


Pay of Retired Army Officer Not Tax-exempt as Pen- 
sion.—T he pay of an officer on the retired list of the Regular 
Army of the United States is not exempt from taxation 
under Section 213 (a) (9) of the Revenue Act of 1921, asa 
pension for services in the Military or Naval forces of the 
United States in time of war.—Alexis R. Paxton v. Commis- 
sioner, Dec. 3005. 


Penalty for Failure to File Return.—The petitioner keeping 
its accounts and making income tax returns for fiscal years 
ending January 3lst of each year made and filed within the 
time required by the Act of 1916 as amended by the Act of 
1917, income and profits tax returns for its fiscal year ended 
January 31, 1918, and paid the taxes computed thereon dur- 
ing the year 1918. It failed to make an income and profits 
tax return under the provisions of the Revenue Act of 1918 
for the same fiscal year. Held, that the 25 per cent delin- 
quency penalty may be computed only upon the excess of 
taxes shown to be due under the Revenue Act of 1918 over 
the amount returned and paid under the Revenue Acts of 


1916 and 1917.—M. Cohn & Sons Co. v. Commissioner. Dec. 
3074. 


Property Exchanges—Value of Good Will.—Where good 
will was acquired without cost prior to March 1, 1913, and 
it together with other assets thereafter was sold as one 
transaction, the value of the good will at March 1, 1913, 
should be considered in determining the taxable gain or de- 
ductible loss from the transaction.—Schilling Grain Company 
v. Commissioner, Dec. 2998. 


Salaries, When Deductible as Expense of a Corporation.— 
An informal discussion by the officers of a corporation of 
increased salaries for the current year 1918, which salaries 
are not authorized or fixed in amount by formal corporate 
action until the following year, are not entered in the ac- 
counts or communicated to the employees and are never 
paid, is not sufficient to establish such salaries as de- 
ductible in 1918.—Mossman, Yarnelle & Co. v. Commissioner, 
Dec. 3065. 


Transfers In Trust.—In view of Nichols v. Coolidge, p. 
5578 C. C. H., Fed. Ct. Ser., 1927 (2), the provision of Sec. 
402 (c) Revenue Act of 1921, which includes within the 
gross estate the value of property which, prior to the passage 
of the act, was transferred in trust to take effect in pos- 
session or enjoyment at or after death, is invalid—The 
Northern Trust Co., Executor, Estate of Ellen L. Van Schaick, 
Deceased, v. Commissioner, Dec. 3071. 


Trust Income.—A trustee’s commissions which are at- 
tributable solely to receipt and disbursement of income are 
deductible from the gross income of the trust. 

Neither capital losses incurred by a trust nor deprecia- 
tion on capital assets of the trust may be deducted by a 
beneficiary of the trust from her gross income.—Henrietta 
Bendheim v. Commissioner, Dec. 2810. 


Waivers.—In conformity with its decision in Joy Floral 
Company v. Commissioner, 7 B. T. A. 800, the Board held in 
Carnation Milk Products Co. v. Commissioner, Dec. 3069, that a 
waiver extending period for assessment and collection of 
1919 tax is effective though executed after a statutory period 
had expired. 
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Installment Sales in Their Relation to 
Business and Taxation 


(Continued from page 458) 


(8) In the casual sale of personal property for more than 
$1,000.00, the same restriction is laid down as with respect 
to sales of real property, namely, that the initial payment 
must not exceed 25 per cent. Here again we have the 
ignoring of the fundamental principle involved in deferring 
profit, namely that the profit is earned in two or more 
accounting or taxable periods, as in the case of sales of real 
property. This should be the deciding factor in the deter- 
mination as to whether or not the sale would be accorded 
the benefit of deferring profits to future periods and report- 
ing those profits as the actual cash is collected. 
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By JOHN H. SEARS, of the New York City Bar 
Author Sears’ “Trust Estates,” “Trust Company Law,” Etc. 


HE purpose of this book is FIRST, to point out funda- 

mental differences between methods of avoiding or 

reducing taxes which may safely be regarded as ef- 
fective and lawful, as distin 
sion, and SECOND, to furnish synopses of all tax 
tems, State and Federal, 
Assessments, Returns, Rates, Exemptions, Deductions, 
QO Collections, Penalties, ete. 


Mr. John H. Sears, author of Sears’ “Trust Estates,” 
“Trust Company Law,” etc., has given legal advice on 





December, 1927 


Tax Law Modifications Approved by the 


Ways and Means Committee 

(Continued from page 448) 
sides cutting the corporation tax from 13% to 11% 
per cent and raising the exemption for corporations 
having a net income of $25,000 or less from $2,000 to 
$3,000, the Committee raised the exemption on ad- 
mission taxes to $1.00, reduced automobile sales tax 
from 3 to 1% per cent and made other changes as fol- 
lows: Club dues reduced by one-half; Transfer tax 
on shares of capital stock reduced from 2 cents to one 
cent; Stamp tax on exchange sales and produce was 
repealed; Tax on cereal beverages repealed; Tax on 
wines used in making patent medicines and for forti- 
fying purposes reduced to correspond with alcohol to 
the pre-war figures; A 25 per cent tax placed on all 
boxing match admissions that are $5.00 and over in 
price. 

The majority of the committee voted in favor of ap- 
plying the reduced corporation tax rate on 1927 earn- 
ings. 

Estate Tax Modification Rejected 

By a vote of 17 to 6 the Committee disapproved repeal of 
the Federal estate tax, and voting 21 to 2 declined to urge reduc- 
tion in the middle brackets of the surtaxes on personal incomes. 
The Committee compromised on the corporation tax between 
the 12 per cent suggested by Mr. Mellon and 11 per cent pro- 
posed by the Democrats under the leadership of Rep. Garner. 

Tax on Pleasure Boats Increased 

The present tax on foreign built yachts, pleasure boats, power 

and motor boats was increased fivefold. The present tax on 


such craft ranges from $2.00 to $8.00 a foot, according to 
measurement. - 
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Commercial Law League of America 


phi — To promote uniformity of legislation in matters affecting commer- 
cial law. 


To elevate the standard and improve the practice of commercial law. 
To encourage an honorable course of dealing among its members and in the pro- 
fession at large. 


To foster among its members a feeling of fraternity and mutual confidence. 


ITS ADVANTAGES: From the headquarters’ office are furnished confidential reports 
in regard to any law list or agency. 


A list is sent to each member, semi-annually, containing the names and addresses 
of house agents and house agencies. (This alone saves the membership several thou- 
sands of dollars each year.) 

A department is maintained to adjust complaints between members who forward 
or receive claims for collection, assisting attorneys in collecting fees, expenses, costs, 
which they, as individuals, are not able to do. 


THE JOURNAL: A monthly publication devoted to the varied interests of the mem- 
bership containing articles contributed by the most eminent members of the bar. 
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journals or legal directories of repute, are eligible to membership. 


THE COST: Dues are only $6.50 yearly, including a year’s subscription to the 
Commercial Law League Journal, as well as the innumerable services that are con- 
stantly rendered by the Secretary’s office. 
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DUES: ONE DOLLAR AND FIFTY CENTS OF THIS IS TO PAY FOR THE LEAGUE JOURNAL 
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THE LEAGUE’S CONSTITUTION AND BY-LAWS, AND ALSO TO DO WHAT I CAN TO 
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Accounting Bases: 

Accrual basis deferred, Dist. Court in Con- 
solidated Tea Co., Inc., v. Frank K. 
Bowers, 3:101. ° 

“Accrual of Taxes as Affecting Invested 
Capital,” by J. Robert Sherrod, 1:9. 

Additional Tax Collections for Fiscal Year 
1927, 12:464. 

Advisory’ Committee chosen to cooperate with 
the Joint Committee on Internal Revenue 
Taxation, 5:175. 

Affiliated Corporations: 

Assessment, 10:386. 

Consolidated reports, 11:424. 

“Consolidated Invested Capital of Affiliated 
Corporations,” by J. S. Seidman, 4:129, 
§<:i71. 

Consolidated returns, 5:191. 

Distribution of tax, 10:384. 

Insurance companies, 7:263. 

Net loss deductions, 9:346. 

Returns required, 5:178. 

Treated as single taxpayer—Transfer of 
Stock, Board Dec. in Appeal of Farmers 
Deposit National Bank and Affiliated 
Banks, 1:20. 

Under Act of 1918, Dist. Court in U. S. v. 
Whyel, 3:101. 

“A Tax Conference at Washington,” Bur- 
lesque, by Charles M. Jones, 11:419. 

Agricultural Profits, Tax on, 7:249. 

Albus, Frank J.: 

“The Statute of Limitations as Affected by 
Recent Court Decisions,” 5:166. 

Amendments to Treasury Regulations, 5:173; 
6:218; 7:254; 8:297; 9:336; 10:380. 

American Bar Ass’n Tax Law Revision Rec- 
ommendations, 10:373. 

American Society of C. P. A.’s Elect Paul W. 
Pinkerton President, 11:421. 

Amortization: 

Leases, 10:386. 

Mines, 10:383. 

Principles set out by Board of Tax Appeals, 
10:384. 

Property subject to, 6:225. 

Vessels—Dist. Court in Arthug J. Elliott v. 
United States, 1:20. 

Annuities: 

ee of real estate, G. C. M. 1022, 

a of property rights for annuity, 

Exemption from taxation, Dec. of Circuit 
a of Appeals in Warner v. Walsh, 

From income of a sum in trust, Cir. Court 
of Appeals in Heimer v. Beatly, Execu- 
trex, 4:148. 

In lieu of statutory rights to widow, 9:337. 

Where annuity is charge against corpus of 
estate, 4:142. 

“Anomalies in Tax Legislation and Their 
Causes,” by Morris L. Ernst, 2:53. 

Appeal Procedure Changes Proposed by Amer- 
ican Bar Ass’n Tax Committee, 8:292. 

Appeals, Who Must Initiate, 12:467. 

Appeals and Hearings: 

Procedure, Vec. of Court of Appeals, Dist. 
of Columbia, ft U. S., ex rel., Dascomb v. 
Board of Tax Appeals, 1:19. 

Special Advisory Committee Inaugurated in 
Bureau of Internal Revenue, 8:298. 


Article 39 of Regulations 69 Not Applicable 
Retroactively, 7:253. 
Assessments: 

— essential preliminary to assessment, 
:254. 

Statute of Limitations cannot be tolled on 
ground original return was erroneous, 
Dist. Court decision in U. S. v. Mabel 
Elevator Company, 1:19. 
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Bad Debts: 


Assignment of assets to creditor, 6:220. 
Bank loans, 8:301. 

Change of method of deduction for, 6:225. 
Deduction upon later recovery of losses, 


Forgiveness of debt, 9:343. 
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ere accounts receivable have not been 
included in income, 9:343. 
Losses, Act of 1918, 5:191. 
Promissory notes held by banks, 10:386. 
=" ascertainment of worthlessness, 
When deductible under Act of 1918, 3:101. 


Banks, Income tax on: 


Accounting requirements for interest on se- 

curities, 7:260. 

Bad debts—promissory notes, 8:301, 10:386. 
Exchange of Liberty bonds bought at pre- 
mium for Treasury notes at par, $:79%. 
Fees for fiduciary services, U. S. Ct. of 
wef in a York Trust Company v. 

Merger v. pT 7 :263. 
Right of states to tax shares of national 

banks, 1:22. 

Tax on bank stock, 10:387. 
Tax exemption sought for earning assets of 

foreign central banks, 5:183. 

baa 2 — of partnership institutions, 

Tax on shares of national banks in three 
states held invalid, 4:137. 

Taxability of fees and commissions earned 
by officers, 7:261. 

“The Amended New York Franchise Tax 
Law as It Affects Banks,” by J. B. Ryan, 
8:294, 

“Validity of Amended Regulations Relating 
> by Executors,” by L. A. Lecher, 

Bankrupts, Tax Claims Against, Dec. Cir- 
cuit Court of Appeals in U. S. v. Bern- 
stein, Bankrupt, 2:63. 

Board of Tax Appeals: 

Board holds it has full reviewing jurisdic- 
tion in special assessment cases, 2:58 

Cases not subject to review, 3:103. 

Decision on installment sales in Appeal of 
Blum, Inc., 9:331. 


Declaration of principles governing amorti- - 


zation, 10:385. 

Filing fees, default of, 6:219. 

“Has the Board of Tax Appeals Failed?” 
by Forest Dz. Siefkin, 2:4 

ee in jeopardy a cases, 


Jurisdiction of, 1:20. 
Jurisdiction of Courts in Review of Board 
Decisions, 12:463. 
Oral discussions at hearings, 6:225. 
Jurisdiction—decision of District Court in 
U. S. v. The National Refining Company 
of Ohio, 2:63. 
Petitions for review of tax cases, 9:342. 
“Possible Methods of Eliminating Con- 
gestion of Appeals,” by Percy W. 
Phillips, 7:243. 
Significance of decision of Supreme Court 
of Dist. of Columbia in McCandless v. 
U. S., 112428. 
“The Doctrine of Res Adjudicata Before the 
Tax Board,” by Jesse I. Miller, 4:127. 
Review of division decisions, 11:424. 
Bonuses to Employes, Deductibility as Ex- 
penses, 4:142. 
Bootleggers Not Protected Against Tax by 
Constitution, 6:231. 
Borah, Senator Wm. E., on Estate Tax, 10:379. 
Building and Loan Associations, Tax Exemp- 
tion, 7:254; 12:461. 
Business Expense: 
Cost of Defense in Law Partnership Suit, 
1:19; 12:461; 12:467; 42:470. 
“Business Reorganizations—Changes Wrought 
ae Legislation,” by Leo H. Hoffman, 


Business Taxes in Leading Foreign Coun- 
tries, by Mitchell B. Carroll, 4:136. 
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Campbell, Harry A., ‘“‘Depletion of Oil and 
be Properties, Under the Act of 1926.” 


Cancellation of international debts, 3:101. 
Capital Expense—Moving Machinery, 912:470. 
Capital Stock Tax, 12:461. 

Cash discounts, deductions for, 5:191. 





Carroll, Mitchell B.: 
“United States to Help Plan Tax Relief for 
Foreign Trade,” 4:136. 
“Recent Developments 
Law,” 10:363. 
Comes in Organization of Income Tax Unit, 


in European Tax 


Charest, Clarence M., Appointed General 
Counsel of Bureau of ae Revenue, 
10:376. 

Cogger, William: 
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Collection of Taxes: 
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Collection at source, 7:255. 
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From stockholders of dissolved corpora- 
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Fairall, et al., 4:148. 

Interest on estate tax deficiency, 10:383. 
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Injunction to restrain, 9:342. 
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Jeopardy Assessments, G. C. M. 921, 2:59. 

Limitations of Suits, 11:424. 
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Where Suit is Not Barred, Dec. of Dist. 
ry in Erie Taxi Company v. Gnichiel, 

Committee of Review Appointed in Bureau of 
Internal Revenue, 8:298. 
Community Property — California — Texas, 
12 :467. 
Claims for refunds: 
Informal claims, 7:264; 9:336. 
— from States and Municipalities, 


seal on 


Compromise of Tax Cases: 

Dec. of Cir. Court of Appeals in Alamo 
Pood Co. case, 3:101. 

Recovery, T. D. 3984, 4:146. 

“Consolidation of Accounts and Consolidated 

bl seal by Ludlow S. Smyth, 
Consolidated Returns, 5:191; 7:263; 11:424. 
Contingent fees: 

Decision of Supreme Court of South Dakota 
in Coffey, Carr & Coffey v. Cariberg 
Co., 8:299. 

Contributions: 

Gift to cemetery association, 8:302; 10:387. 

Contracts, Accrual of income from—Board de- 
cision, Appeal of Owen-Ames-Kimball 
Company, 2:62. 

Contracts and Contract Rights, Exhaustion of, 
7:260; 10:385. 

Corporations: 

Affiliated, 10:386. 

British taxation of 
10:363. 

Collections at source, 7:255. 

Compensation for pledge of securities by 
stockholders held a dividend, 10:385. 

Consolidated returns, 11:424. 

“Consolidated Invested Capital of Affiliated 
—, by J. Seidman, 4:129; 

7171. 

Contributions deductible as expenses, 7:260. 

Conversion of bonds into stock, 6:226. 

Credit to Stockholders for Taxes paid for 
Corporation, 3:103. 

Deductible outlay for salaries, 7:262. 

Deductions where entire income is from 
rents, 8:302. 


corporation reserves, 


— taxable to recipient, 10:387; 
7462. 
— of returns by stockholders, 


Fees received for fiduciary services, U. S. 
Ct. of Claims in New York Trust Co. v. 
U. S., 3:101. 

Fiduciary income, 4:148. 

Incidence of income tax, 8:299. 

Insurance premiums, deductions for,—5:179; 
9:344; 10:385. 



















































































































































































































































































































































































































































































































































































Corporations (Continued) : Ah 

Liquidation distributions, tax liability, 
11:432. 

Reorganizations—Changes Wrought by New 
Legislation, by Leo H. Hoffman, 1:5. 

Salary deductions,—Court of Glaims in 
Seinsheimer Paper Company v. United 
States, 3:102; 12:475. P 

Salaries differentiated from distribution of 
profits, 7:256. 

Salaries held not to be “‘ordinary and neces- 
sary,” 6:218. 

Statistics by Industrial Conference Board on 

Taxes Paid by Corporation in 1924, 3:100. 

Stock dividends, 10:384. 

Tax-exempt corporations, 7:264; 12:462. 

Tax liability for bond-holders, Dist. Court 
dec. in Roanoke Waterworks Company Vv. 
Anderson, Coll., 4:148. : 
Tax liability of stockholders of dissolved 
corporation, 9:343. ’ 
Transfers by partnership to corporation, 
10:386. 

Transfer of assets to revocable trust—deduc- 
tion for dividends, 7:263. 

Unreasonable compensation of officers, 
5:178. 

Valuation of Industrial Common Stock for 
Tax Purposes, 8:289. 

Court Decision May Invalidate Many Pub- 
lished Decisions of Board of Tax Appeals, 
11:428. 
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Darling, H. Maurice, “Some Problems for the 
Joint Congressional Committee,” 6:205. 
Decrease in Revenue from Federal Estate 

Tax, 6:217. 
Deficiencies: 

Appeals to Board, 6:219. 

Deficiency Bill (H. R. 16462) Passed by Con- 
gress, 3:100. ‘ 

Deficiency Notices, Board dec. in Appeal of 
Walter G. Morgan, 2:63; 12:467. 

Depletion: : : 

Allowance to beneficiaries on property in 
trust, 7:264. 

Coal land leasehold, 8:303. 

Coal mines, 12:467. 

Contracts to bottle refreshments, 7:260. 

Contract rights, 10:385. ' 

Decision on by Court of Claims in Ludey 
case, 6:216. 

“Depletion of Oil and Gas Properties,” by 
Harry A. Campbell, 2:51. 

Exhaustion of patent license contracts, 
7:256. 

Oil and gas leases, 7:262. 

Leasehold royalties, 7:263. o. 

Oil produced under lease, Board dec. in 
National Oil and Gas Company v. Com- 
missioner, 4:142. ; 

Oil and gas assets, information required, 
T. D. 3990, 4:146. 

Oil or mining properties, 9:347. 

Revaluation of timber, 7:261. 

Timber, 8:304. 

Depreciation: y 

“Depreciation of Estates, Trusts and Their 
Beneficiaries,” by James J. Leahy, 3:85. 

Declining balance method, 9:346. 7 

“Depreciation and Obsolescence of Build- 
ings,” by Claude I. Parker, 6:212. 

Evidence required by Board, 7:261. 

Oil or mining properties, 9:347. 

Real estate held in trust, 7:263. 

Rule set out by Court of Claims in Ludey 
case, 6:216. 

Supreme Court rule on depreciation sought, 
10:380. 

Dividends: 

Deduction for dividends paid for personal 
service, 8:303. 

Determination of, 5:178. 

From 1918 earnings, 7:255. 

When taxable, Cir. Ct. of Appeals in 
Walker v. Alamo Foods Co., 3:101; 5:188; 
10:387. 

Taxable, 10:387. 

Dues and Initiation Fees, Taxation of, T. D. 
3950, 2:59. 
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Earned income—Some Royalties of Authors 
Excluded, 9:335. 

Ernst, Morris L., “Anomalies in Tax Legis- 
Istior and Their Causes,” 2:53. 

Estrich, Willis A., “‘Double Taxation Under 
the New Installment Sales Regulations,” 
1:7. 

Estate Treated as Separate Tax Entity, 12:470. 

Estate, Taxation of: 

Accrual of interest, 12:462. 
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Estate Tax, Teste Of (Continued): 
ax; 
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Accrual of 10:384. aed 

Action ito’ enjoin collection of ‘estate tax 
——* stopped by Supreme Court, 

British committee rejects idea that inheri- 
tance and estate taxes are paid out of 
capital, 4:139. 

Estate taxation, 5:188. 

Exchanges, taxable, 10:385. 

Deductible expenses—executor’s fees, 5:179. 
“Depreciation of Estates, Trusts and Their 
Beneficiaries,” by James J. Leahy, 3:85. 
Transfers in trust, Dist. Court decision in 

Mason et al. v. U. S., 2:63. 

Exemption of bequests, 8:302. 

Gifts in contemplation of death, 9:337. 

Interpretation of Section 402 (c), Act of 
1918, 7:255. 

Interest on deficiencies, 10:383. 

Notification of overassessments, 11:421. 

Property excluded from gross estate, 6:219. 

Real estate subject to, 4:149. 

——_ from Federal estate tax decreases, 

Section 402 (c) of Revenue Act of 1918 
held unconstitutional in part by Supreme 
Court, 7:253. 

“Taxation of Transfers Made in Contem- 
— of Death,” by Frank W. Grinnell, 
9:333. 

Tax on stocks and bonds, 10:383. 

Transfer of property to trustees, 6:221. 

Views of Senator Borah on anti-estate tax 
drive, 10:379. 

‘Evasion of Surtaxes by Incorporation,” Re- 
port to Joint Committee on Internal 
Revenue Taxation, 4:125. 


Exchange of Liberty bonds for Treasury 


Notes Taxable, 7:267. 


Exemption from Tax; procedure to get benefit 


of Section 231, 6:217. 


Excise taxes: 


Beverage tax, 12:462. 
Storage batteries held not to be taxable as 
“automobile accessory,” 9:339. 
“The Limitations on the Refund of Excise 
Taxes,” by George M. Wilmeth, 9:323. 
Excise tax on candy, 1918, 7:255. 
Regulations governing refunds under prior 
laws, 5:177. 
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Filing Fees for Appeals: 


Default of filing fees, 6:219. 


Florida’s Attempt to Prevent Collection of 


Federal Estate Tax Foiled by Supreme 
Court, 2:59. 


Forest D. Siefkin Appointed to Membership 


on Board of Tax Appeals, 5:174. 
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Gasoline Taxes Collected in 1926, 5:174. 


Collections first six months in 1927, 12:466. 


Gasoline Tax Bill Passed in New Jersey, 


5:184. 


General Counsel, Bureau of Internal Revenue— 


Clarence M. Charest Succeeds A. W. 
Gregg, 10:376. 


Gift, Sale of Property Acquired by, 8:302. 
Gifts in Contemplation of Death, 5:188; 9:333. 
Gift Tax: 


Held constitutional by Circuit Court of 
Appeals, 2:62. 

Notification of overassessments, 11:421. 

Retroactive Application Held Unconstitu- 
tional, 12:460. 


Goodwill: 


Allowance for in partnership transaction, 
8:303. 

Determination of value—Board dec. in 
Appeal of Nice Ball Bearing Company, 
1:20; 12:470. 

“Its Meaning, Application and Develop- 
ment,” by Kenneth N. Parkinson, 3:95. 

Obsolescence of, 7:255; 8:303; 9:337. 

Valuation of for invested capital, 10:383. 

Grinnell, Frank W., “Taxation of Transfers 
Made in Contemplation of Death,” 9:333. 
Gross Income: 

Bonuses to employees, 4:142. 

Charges against for building repairs, 9:343. 

Commissions paid, dedtiction, 7:263. 

Deduction of damages for breach of con- 
tract, 6:220. 

Interest from bonds, 6:226. 

Non-producing oil lessor company, I. T. 
2316, 1:21. 

saseass from outside U. S., I. T. 2318; 


Guesmer, Arnold L., “Prorating Tax Payments 
Out of :First-of-the-Year Surplus, 7:245. 
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Hamel, Charles D., “The Joint Congressional 
Committee on Internal Revenue Taxa- 
tion,” 5:161. 

Hamilton, Elwood, “Is Section 280 of the 
— Act of 1926 Unconstitutional?” 
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Forest D. Siefkin, 2:45. 
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Income Tax Unit Organization Changes, 11:423. 
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Income Tax Revenue for Calendar Year 1926, 
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Income Tax Receipts in 1926, 7:253. 

Income Tax Bill Introduced in Illinois legis- 
lature, 5:177. 

Inheritance Tax Inequities Being Eliminated, 
2:57; 9:339. 

Iowa Reduces State Tax Rates, 9:350. 

Installment Sales: 

Acceptability of amended returns—Board 
dec. in Appeal of Yost Furniture Com- 
pany, 1:20. 

Dealers in personal property—amended re- 
turns for prior years, 5:191. 

“Deferred Payment Sales of Real Estate,” 
by Paul W. Pinkerton, 2:47. 

ae Taxation of, by Willis A. Estrich, 


“Installment Sales in Their Relation to 
Business and Taxation,” by John J. Lang, 

11:407; 12:454. 

Interpretations of Statute as made by 
Training Section of Bureau of Internal 
Revenue, 4:139. 

Irregular sales of personal property, G. C, 
M. 1162, 3:104. 

Real Estate, I. T. 2339, 4:148. 
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Taxation of as Applied jn the Blum de- 
cision, 9:331. 

Insurance Companies: 
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A Complete Figuring Machine 
Electric or Hand 
Models 


How can 
you decide what 
to demand ina 


FIGURING 
MACHINE? 


Y JOHN M.LUND General Sales Manager 
cMarchant Calculating Machine Co. 
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ln a figuring machine, as in an automobile, 
there ought to be certain standards of perfor- 
mance. 





Any machine meeting these standards is good _as true-figure dials, the noiseless bump-free 
enough to buy and use. carriage, and the aligned readings so quick and 
restful to the operator’s eyes. It is the test of 


In building the Marchant, we demanded from 1 : ‘ 
a complete figuring machine. 


our engineers sixteen principles, all necessary ; 
to a complete figuring machine, and resulting Our nearest representative will gladly demon- 
—as it proved out—in an operating efficiency _ Strate The Marchant Test ‘for you. Telephone 
increase of from 25% to 40%. or drop him a line, or write us direct for the 

booklet, “Sixteen Improvements in Calculating 
Machine Performance”. Mail the coupon 


today. 


This list of sixteen basic principles we call 


“The Marchant Test” and you will find it 


on this page. Read it over and you will see anit vetkaaiiiiians ae 
° : xecullwes concerned with con ntial figures and quic 
why werequrre notone, or two, but all of these estimating will be interested in the “Little Marchant,” 5 x 11 


fundamentals. It includes such improvements _ inches. It beats a slide rule. Write for Leaflet B. 


Before you decide—see the Marchant 













Demand these advantages USE THE 9. Quiet start and stop motor. 
for your machine : 10. Automatic multiplication— right 
1. Anyone can run it. MARCHANT TEST hand control. 
2. Visible dials for all factors and ; eee 1l. Direct subtraction. 
results. — a : 3. - hl a new Calculating 12. Automatic repeat addition. 
3. “True Figure” register dials. Machine. 13. Build-up division. 
4. Horizontal straight line reading. 2 To determine whether you should 14. Automatic stop control for all 
5. Dials spaced for easy reading. * change the machine you now have. operations. 
6. Automatic electric dial clearance. 15. Maxi ee eee 
pas ~ : ee : imum ‘carry-over capacity. 
7. Noiseless bump-free carriage. 16. Mini 
A apa ee - Minimum desk space. 
8. Automatic position indicator. 
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Service Headquarters 


qantas CALCULATING MACHINE 
Cincinnati, Cleveland, Chicago 


Indianapolis, Detroit, Pittsburg C @) M PAN Y 


Minneapolis, Kansas City . 
prose oe Factory and Executive Office 
Portland, Seattle 

and in OAKLAND 


75 other cities in the United States : C -ene3 ORNI A 


Canada and Foreign Countries 


MARrcHANT CALCULATING 
Macaine Company 


Oakland, Ca if. 


I wish to see the booklet, ‘Sixteen Improve- 
ments in Calculating Machine Performance.” 
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ivame 
Firm 


Address —___ pains 
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In 1914 the world was startled by a great war. 
At about the same time Mercedes evolved a truly 
automatic electric calculating machine. At that 
time even just electrically operated machines were 
not manufactured or used extensively. Hand op- 
erated machines were fast enough. They were a 
great improvement over pencil, scratch paper and 
brain. 

Mercedes could’ see the ultimate machine then 
and Mercedes is supreme today with the same fully 
automatic, electric machine born in 1914 with only 
a few detail mechanical improvements. It is still 
far ahead of all others, in fact, competition uses 
Mercedes as the machine to follow in design. They 
have shown this by the efforts they have made in 
changes in design. Still, Mercedes is much faster 
and easier to operate, performing many problems 
in multiplication and division in a way which can- 
not be applied on any other machine in existence. 

There are over 1000 Mercedes operating in New 
York alone and many competing machines are be- 
ing replaced by Mercedes daily, 

Mercedes is used extensively in almost every 
field of business, mathematical activity and in the 
— lines stands supreme as the unqualified 

est: 


Manufacturing concerns for billing and cost work. 
Insurance companies for general figuring. 
Department stores for checking invoices and figuring 
statistics. 
Public utilities—gas and electric companies, costs and 
statistics. 
In multiplication and division, Mercedes is the 
fastest machine in existence for the following 
three big basic reasons: 


1. Absolutely automatic operation. 


2. Operator sets next problem while machine is cal- 
culating. 


3. Operator writes answers while_machine is calculat- 

ing. 

The above features are unique with Mercedes 
and impossible to perform on other machines. 
These features save from 30 to 60% of the time 
used on other machines and means also a saving 
of 90% fatigue. 

The above statements are facts and are not exag- 
gerated. Why not let a Mercedes representative 
call and tell you more about saving money on your 
calculations, or better, demonstrate the Mercedes 
to you? 


Ralph C. Coxhead Corporation 


Fifty-third Floor Woolworth Bldg. 


Service in Principal Cities 


New. York 





